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Question 1. Are aliens permitted, in’ your State, to hold real estate? 

Answer. Aliens are not allowed to acquire real property; but if an 
alien has purchased real estate, and is in possession of it, the purchase 
is good until his estate is divested by an inquisition, or some sove- 
reign act ascertaining his alienage. Before that, however, no in- 
dividual can violate with impunity the possession of the alien pur- 
chaser; if he does, the alien may have an action of trespass quare 
clausum fregit. 1 Haywood, 485; 2 id. 36; 3 Devereaux, 188. 

Q. 2. What period of residence in the State is necessary to entitle a 
citizen to vote ? 

A. One year’s residence entitles a citizen to vote in the County 
in which he resides on the day of election. 

Q. 3. Js the age of majority the same for males and females, and 
what is it? 

A. Both males and females arrive at the age of majority at 21 years. 

Q. 4. What are the requisites of a valid marriage? 
“ A. Marriage is with us a civil contract. All regular ministers of 
the gospel, of every denomination, having the care of souls, and all 
Justices of the Peace in the State,” are authorized and empowered 
to celebrate the rites of matrimony. A bond with sufficient surety 
in the sum of one thousand dollars, must first be given to the Clerk 
of the County Court, “ with condition that there is no lawful cause 
to obstruct the marriage”—whereupon the Clerk must issue a license. 
Should, however, a marriage without such license be solemnized, the 
marriage is valid; but the minister or Justice shall forfeit and pay 
for every such act one hundred dollars, and “ be liable to an action 
for damages to the party aggrieved.” No white person is allowed to 
intermarry with an Indian, negro, mustee, or mulatto, “ or any person 
of mixed blood to the third generation, bond or free,” under penalty 
of one hundred dollars, to the use of the County; and the minister or 
Justice officiating at such marriage, forfeits the same sum. 
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Any “ man marrying an infant female under 15 years of age, without 
the written consent of her father,” acquires no right to her estate, 
either real or personal. The estate shall vest in a trustee or trustees, 
to be appointed by the Court in which he may be convicted of the 
offence, for her sole and separate use during coverture. 

Free negroes are not allowed to intermarry with slaves. 

The marriage -of slaves in this State, consisting of cohabitation 
merely, by the permission of their owners, does not constitute the re- 
lation of husband and wife, so as to atiach to them the privileges and 
disabilities incident to that relation by the common law. Therefore 
a slave, the wife of a slave, may be a witness against her husband, 
even in a capital case. 2 Dev. & Batile, 177. 

Q. 5. For what causes may married persons be divorced, and by what 
tribunal ? 

A. The Superior Courts of Law and the Superior Court of Equity, 
have sole and original jurisdiction in all cases of divorce. The causes 
of divorce are natural impotency at the time of the contract, a sepa- 
ration of either party from the other, and adulterous connexion with 
others; when “a man shall either abandon his family, or maliciously 
turn his wife out of doors, or by cruel or barbarous treatment, endan- 
ger his wife, or offer such indignities to her person as to render her 
condition intolerable or life burdensome;” or when * any other just 
cause for a divorce exists,” 

For impotency, adultery, or “any other just cause,” the Courts 
have a discretion to grant divorces, either a@ vinculo, or a mensa et 
thoro; for the “ cruelty or indignity” cause, from bed and board only, 
with alimony to the injured party. If our Courts may be charged 
with a penchant in matters of divorce, it is against a dissolution of 
the banns, and towards a bed and board separation. Either divorce 
is of infrequent occurrence. 

Formerly our Legislature were sadly pestered with applications for 
divorce. ‘The amended Constitution of 1835 gives exclusive jurisdic- 
tion to the Courts. 

Q. 6. Are foreign corporations permitted to establish agencies in your 


State ? 
A. We have no statute or decisions, that I am aware of, on this 


subject. 

0. 7. Have you alaw for limited partnerships? and what are its lead- 
ing features ? 

A. We have no law for limited partnerships. 

Q. 8. What is the legai rate of interest, and what is the consequence of 
contracting for more ? 

A. Our legal rate of interest is six per cent. If any greater in- 
terest is stipulated for, or taken either directly or indirectly, the debtor 
may plead usury, and avoid the debt; or, if he has paid the debt, in 
a gui tam action he may recover back the amount to his own use, and 
a fike sum to the use of the State. A third person ordinarily sues, 


and makes a witness of the victim to prove the usurious transaction. 
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Gantt 





Q. 9. Do you allow imprisonment for debt, and under what circum- 
stances ? 

Q. 10. Have you a bankrupt or insolvent law, and what are its leading 3 
features ? | 


A. These two questions can be answered together. The thirty- ij 
ninth section of our State Constitution declares that the person of a zt 
debtor, when there is not strong presumption of fraud, shall not be if 
continued in prison after delivering up bona fide all his estate, real ' 


and personal, for the use of his creditors in such manner as shall be 
hereafter regulated by law. In accordance with this article in the ' 
Constitution, our law has provided two modes of relief for insolvent : 
debtors—one by which a debtor, remaining in close prison twenty | 
days, may prefer a petition to the Judges of either of our Courts of 
Record, in vacation as well as term time, (whereof notice must be 14 
given to the creditor,) upon which the jailer is required to produce - 
the debtor before the Judge or Justices; and the debtor may swear i] 
that he is not worth ten dollars over and above his wearing apparel, 
working tools, and some other articles exempt from execution; or, if he 
has estate, he may swear toa schedule thereof, which will vest in the 
sheriff for the use of his creditors. The other mode allows the debtor, - 
when taken under a ca. sa., to give bond with surety to the Court to 
which the execution is returnable, upon which his person is released. 
If he make default, judgment is rendered instanter against him and d 
his surety for the debt and costs. The debtor may, under this mode, 5 
either swear that he is not worth ten dollars, or swear to a schedule— 
notice having ‘been given to the creditor in the execution, and to as 
many other creditors as he desires to pay off in this way, who may 
make themselves party and dispute his right to “take the benefit of 
the act.” The creditors have a right to make up an issue of fraud 
and concealment, to be tried by a jury, but are obliged to file at the 
same time specifications, and confine themselves to them on trial. If . 
no issue be made up, or if a jury find for the debtor, he is permitted 
| to swear, and is ever thereafter relieved from the stringency of a ca. 
a sa. for those debts. A fi. fa., however, may at any time issue against ia 
his estate. If the jury should find the issue of fraud and conceal- ) 
ment against the debtor, “ he shall be adjudged to be imprisoned until 
he make a full and fair disclosure.” 

Q. 11. What are the damages on protested bills of exchange ? 

A. Bills of Exchange, drawn or endorsed in North Carolina, and 
protested, bear interest from the time of payment, and not from the 
date. Damages as follows: Bills drawn or endorsed upon any other 
of the United States or Territories, except Louisiana, six per cent. 
on the principal sam—on any other State or place in North America, 
4 or the Islands thereof, excepting the North West coast, or the West 
_ ‘Indies, or Bahama Islands, ten per cent.—on the Island of Madeira, 

the Canaries, the Azores, the Cape Verds, or any other State or 
place in Europe or South America, fifteen per cent.—on any other 
part of the world, twenty per cent. 
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Q. 12. Have you any State legislation on the subject of insurance, and 
what is it? 

A. We have no legislation on Insurance. 

Q. 13. Have you altered the general law governing negotiable paper, 
and in what particulars ? 

A. * All bills, bonds, or notes for money, as well those with as with- 
out seal; those which are not expressed to be payable to order, or 
for value received,” are made negotiable; and the endorsee or as- 
signee may have his action on the case for such moneys, notwith- 
standing any seal thereunto annexed in his own name—* provided 
always, that the endorsee or assignee of any bill, bond, or note un- 
der seal, may have and maintain an action of debt on the same in 
his or her own name as endorsee or assignee, provided the original 
obligee could have maintained an action of debt on the same bill, 
bond, or note with seal.” 

Endorsers are made, by act of 1827, liable as sureties to the holder; 
and no demand on the maker or notice to the endorser, is necessary 
before action is brought. This, however,does not include bills of 
exchange, inland or foreign. 

Q. 14. Have you an attachment law, and what are its leading fea- 
tures ? 

A. Our primary process is in ordinary cases in personam, by capias 
ad respondendum. But whenever a debtor absconds or conceals him- 
self so that the ordinary process of the law cannot be served on him, 
or where a debt is owed to a citizen of this State, by an inhabitant of 
another Government, upon affidavit of the faci, and as to the amount 
of the debt, and giving bond payable to defendant, the creditor, being 
a citizen of this State, may sue out an attachment against the estate of 
such debtor; and persons indebted to such absconding, concealed, or 
absent debtor, may be summoned as garnishees, and compelled to 
state on oath the amount and manner of their indebtedness. Condi- 
tional judgment is first given, and made absolute after advertisement 
for the debtor to appear and replevy, plead or demur, unless he ap- 

ear and give a bond of replevy, the sureties of which assume only 
the liability of special bail. In this case the suit changes its form, 
and goes onas if originally commenced by capias. This is called ori- 
ginal attachment. Judicial attachments also sometimes issue against 
the estate of defendants who have left the State after having been 
served with leading process while in the State—also in suits com- 
menced by capias, when the sheriff makes return that the defendant 
is not to be found in his County. Proceedings under judicial attach- 
ment are very similar to those under original attachment. 

Q. 15. What are the requisites for a valid deed for the conveyance of 
lands in your State, and will a deed made elsewhere, without these requi- 
sites, be good? 

A. Deeds for land are in the old common Jaw form, “signed, sealed 
and delivered” in presence of witnesses. They must be proved and 
registered in the County where the land lies. No livery of seizin is 
necessary to deeds so proved and registered; and this is the only 
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change, so far as I recollect, made by our statute on the old common 
law. We have an old decision in 1 Haywood, 193, “ that the attes- 
tation of witnesses is not essential to a deed.” 1 cannot answer that 
this decision has been overruled, though I have never, in a practice 
of nearly 17 years, known a deed for land proved, or offered for pro- 
bate, without at least one attesting witness. The mode of proof of 
deeds, to entitle them to registration, is by acknowledgment of the 
vendor or grantor, or by the oath of one or more witnesses, before 
one of the Judges of the Supreme Court, or of the Superior Court, 
or before the Justices in session of the County Court in the County 
where the land lies) We have a statute providing that deeds, exe- 
cuted elsewhere, and proven as above, or * which shall be personally 
acknowledged or proved before the chief magistrate of any city, 
town, or corporation in the County in which such deed was executed, 
and an attestation thereof affixed, shall, upon being exhibited to the 
County Court in whici the land lies, or to any Judge of the Superior 
or Supreme Court, be ordered to be registered, and admitted to regis- 
tration, and shall be good and valid in Jaw to all intents and pur- 
poses, and shall be read in evidence without further proof” We 
have no other law covering the case of deeds executed abroad, and I 
know of no decision which settles the question whether a deed, exe- 
cuted without these requisites, would be good. 

Q. 16. Please answer a similar question with respect to a will. 

A. All wills by which lands are devised, must be attested by at 
least two disinterested witnesses, with the single exception of the case 
of a will entirely in the handwriting of the testator, and found among 
his valuable papers or effects, or lodged in the hands of some person 
for safe keeping, with his name subscribed thereto, or inserted in 
some part thereof,and proved by at least three credible witnesses, 
Such a paper writing may be proved as a will. The case of Blount 
v. Patton, 2 Hawks, 237, decides that two witnesses are required to a 
will made in Tennessee, by which lands in this State are devised, and 
lays down the broad proposition that a title to land can be acquired 
and lost only in the manner prescribed by the law of the place where 
such land is situate. 

By a late statute wills of pergonalty require the same formalities 
and proofs as wills of reality, | 

Q. 17. Does your law allow for eign executors, administrators, or guar- 
dians, to act in your State in relation to property situated there ? 

A. Where a testator appoints an executor who resides abroad, the 
Court of Pleas and Quarter Sessions, before which the will shall be 
offered for probate, will require a bond, as in case of administration: 
so also, when an executrix marri¢s a man who resides out of the State. 
We have a decision, made in 1814, that “ letters testamentary, granted 
in another State, will enable an executor to sue here.” This decision 
has never been over-ruled. By a later decision, made in 1829, 
“ an administrator, appointed in another State, has no right to sue in 
this; but, when he has the possession of a bond, and assigns it by en- 
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dorsement, his assignee can maintain an action in our Courts in his 
own name. The reason given for this decision, would seem to apply 
equally to the case of an executor—though the decision has not, so 
far as | know, been applied to an executor. 

Guardians to wards, residing in another State, on producing a copy 
of their appointmeut, properly authenticated, and on making it ap- 
pear that sufficient bond has been given, may call an executor, ad- 
ministrator, or former guardian to account, sue for any demands due 
his ward, and remove the property to the State or Territory in which 
the wards reside. 

Q. 18. Whatare the requisites for admission to your bar, and have you 
any law regulating attorneys ” fees? 

A. The requisites for admission of a citizen to the Bar in this State, 
are a satisfactory examination before a majority of the Judges of the 
Supreme Court, and a certificate from said Judges of competent law 
knowledge and upright character. An applicant from another State 
must in addition have previously resided one year in this State, or 
must produce to the Judges a testimonial from the Chief Magistrate 
of the State from which he came, or from some other competent 
authority, that he is of unexceptionable moral character. There is 
no law in North Carolina regulating attorneys’ fees, except the fees 
to be taxed in bills of costs collected by execution. The great and 
interesting matter of the “ guiddam honorarium,” is left, glittering in 
glorious uncertainty, mid the “ gladsome light of Jempremencey 
which the practitioner is careful to place in the category of a “ quod 
certum reddi potest” before he expends much labor in the premises. 
Notes given for fees are collectable; at least, I have always known 
them collected without let or hindrance whenever the debtor was 
able to pay. 





(487) 


MURDER—PRESUMPTION OF MALICE—YORK’S CASE, IN 7 LAW 
_ REPORTER, 497. 


[It is now several years since, in defending a prisoner charged with murder, I 
took the ground, that the burthen of proof throughout rested upon the State. I 
seasoned from the fundamental maxim of liberty, that every manis presumed to be 
innocent until proved to be guilty. I was not unaware of another maxim in the 
English text-books, that when a killing is once proved, the law presumes malice, 
and makes it murder, unless the prisoner can prove his innocence. But this is in 
such direct conflict with the other and more fundamental maxim, that I insisted it 
ought not to be received as American law. I was over-ruled: so was the counsel 
in York’s case. Butthe dissenting opinion of Judge WitpE gives me reason to hope 
thatthe day is not very distant, when the incongruity above mentioned will be 
done away. I subjoin such extracts from the abdve report as will clearly present 
the argument of the Court. Eb.| 


Charge of the Judge. 


Hussarp, J. charged the jury. The prisoner is charged with the 
felonious killing of the deceased. The jury must first be satisfied 
that Norton came to his death by the act of some person, and not 
by natural causes. If satisfied of that, they must then be satisfied 
that the person who caused his death was the: prisoner at the bar. 
If the jury entertained a reasonable and substantial doubt on either 
of these points, they must acquit the prisoner. If, however, they 
were satisfied that the prisoner, by his act, took the life of the de- 
ceased, then the homicide, as it is technically called, is made out. 
Homicide is the killing of a human being. This killing may be cri- 
minal in the eye of the law, or it may not. Homicides not criminal, 
are either justifiable or excusable. They are justifiable when done 
by warrant of law, as by soldiers in time of war, or when a sheriff 
takes life by warrant for the execution of a malefactor. They are 
excusable, when done in self-defence, or by accident, without fault of 
the prisoner. There has been no suggestion of accident here, nor of 
self-defence. Yet,if you are satisfied that the prisoner was com- 
pelled to the act, as, if he did it to save himself from death, or great 
and impending bodily harm, after having retreated and made every 
effort to avoid the danger, you will acquit him. If you find that 
he committed the homicide, and do not see reason to be satisfied that 
he did it by accident, or in self-defence, then the killing is felonious, 
and you are to see what is the nature of the crime. The prisoner 
relies upon extenuating circumstances to reduce the crime from mur- 
der to manslaughter. This it is incumbent on him todo. The cir- 
cumstances contended for are provocation and mutual combat, both 
or either. Mere words are not a legal extenuation for homicide. 
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There must be some act of indignity, or rudeness or violence upon 
the prisoner. If, upon receiving such provocation, instantly, without 
time for reflection or cooling of the blood, life is taken, the law pays 
that regard to human infirmity as to extenuate the offence. So, if a 
mutual combat is engaged in, without unfair advantage taken, and 
the blood heats with the blows, and life is taken instantly, without 
time for reflection or the cooling of the blood, then it is manslaughter. 
But it must appear that there was no previous malice, and no unfair 
advantage. It must bea mutual combat, and not a mere attack and 
defence; and the deed must be done immediately, under that tempo- 
rary suspension of reason which occurs in such cases. 

The malice that constitutes murder may be express, or may be im- 
plied from the circumstances. It is not confined to previous ill-will. 
The act may be sudden, and the intent formed just before the deed, 
yet malice will be implied in the absence of proof of sufficient pro- 
vocation, or from any circumstances of unusual cruelty. Manslaugh- 
ter is not inconsistent with the use of a deadly weapon. The nature 
of the weapon, the manner of using it, the mode of procuring it, are 
all circumstances from which presumptions of fact, and not of law 
arise. It is however a general presumption that a party contemplates 
the effects of his own act, and that death may ensue from the use of 
a deadly weapon. When it is said that the prisoner must prove the 
extenuating circumstances it is not meant that the-testimony must 
be offered by him. It may come from either side. The jury are to 
be satisfied of the extenuating circumstances from all the evidence, 
from whichever side it comes. 

Such was substantially the law,as laid down by his Honor. He 
then commented carefully upon the evidence, as to the homicide, as to 
the provocation set up, and as to the nature of the collision between 
the parties in front of Foreman’s house—also as to the language at- 
tributed to the prisoner after the act. 

The jury received the case at about half past five o’clock. The 
Court retired to the lobby, and the counsel and a large concourse of 
spectators remained in the Court room, At a little before nine 
o'clock the jury came in. It was nearly a quarter of an hour after, 
before the Court appeared, though they were in the next room. It 
was then ascertained that they had been fora considerable time en- 
gaged in the discussion and preparation of an answer to a question 
sent to them by the jury. Hussarp, J. then read to the jury the 
following paper, understood to have been drawn up by the Chief 
Justice, as the instructions of the Court. “ The question put by the 
jury is as follows: * Were the jury instructed by the Court that the 

risoner was to prove provocation, or mutual combat, and was not to 
have the benefit of any doubts upon the subject?’ It is hardly pos- 
sible to give a direct answer, affirmative or negative, to the question 
of the jury, without some explanation. The rule of law is, when 
the fact of killing is proved to have been committed by the accused, 
and nothing further is shown, the presumption of law is that it is ma- 
licious, and an act of murder. It follows, therefore, that in such 
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cases, the proof of the matter of excuse or extenuation lies on the 
accused; and this may appear, either from evidence adduced by the 
prosecution, or evidence offered by the defendant. But where there 
is any evidence, tending to show excuse or extenuation, it is for the 


jury to draw the proper inferences of fact from the whole evidence, 


and decide the fact on which the excuse or extenuation depends, ac- 
cording to the preponderance of evidence. Where there is evidence 
on both sides, it is hardly possible to imagine a case in which there 
will not be a preponderance of proof on one side or the other. But 
if the case or the evidence should be in equilibrio, the presumption 
of innocence will turn the scale in favor of the accused, that is, in a 
case like the present, in favor of the lesser offence. But if the evi- 
dence, in the opinion of the jury, does not leave the case equally 
balanced, then it is to be decided according to its preponderance.” 

After receiving this instruction, the jury retired, and soon returned 
with a verdict of Guilty-of Murder. 


Motion for a New Trial. 


The prisoner’s counsel presented a motion for a new trial, upon 
the following grounds: “ Inasmuch as when the jury inquired of the 
Court whether the prisoner must prove the provocation or mutual 
combat, or whether he was to have the benefit of doubts on that sub- 
ject, the Court instructed the jury that when the fact of killing is 
proved to have been committed by the accused, and there is any evi- 
dence tending toshow excuse or extenuation, the verdict should be 
for murder, unless there was a preponderance of proof in favor of 
the matter of extenuation or excuse, or at least an equilibrium of 
proof on that point.” 


Saaw, C. J.* Motions for a new trial in capital cases are of rare 
occurrence, and as such cases are by law tried before a full bench, 
cannot be considered as motions of course, and, if allowable at all, 
must be so only on occasions of real difficulty and importance. In 
this case, the instructions were necessarily given without much time 
or opportunity for consultation and examination of authorities; and 
being a question of great delicacy and importance, the Court was 
very willing to reconsider the subject, with the aid of the arguments 
at the bar, and a full and deliberate ¢xamination of authorities. It 
is matter of unfeigned regret, that in a question of such magnitude, 
the members of the Court have not been enabled to come to a unani- 
mous opinion. Itis my duty to state the opinion of the majority. 

Murder is homicide with malice aforethought. As one argument 
in favor of the motion is, that the presumption of this “ malice afore- 





* The opinions are not given here in the very words or order used by the learned 
Judges, but are prepared in a condensed form by a member of the bar, from the 
manuscript opinions of the Court. 


Vou. II.—No. 11. 62 


Ry Mantra 





OES SU OT ee 


NA ee a te MR Se CNR 





a Rg, en od se 


Sie 6 tea + 








} 
iB 
| 


menage 
ar ange ae par 











490 ork’s Case. 


thought,” from the fact of killing, is arbitrary, artificial, and against 
reason and experience, it is proper to consider what the thing pre- 
sumed is—in other words, what is legal malice aforethought? Beside 
the word ‘aforethought, the books use other words as defining the 
crime of murder, to wit, deliberate, sedato animo, &c. But none of 
these phrases require that the intent should exist long beforehand. 
However short the interval, the intent necessarily precedes the act, 
and if the act is in pursuance of the intent, itis prepense or afore- 
thought: as, when a mortal blow is given with a deadly weapon im- 
mediately upon mere words of provocation. This is murder, words 
not being a suflicient provocation in law, however soon the blow 
followed the words—so rapidly does the mind form its purposes, and 
so immediately does the hand execute them. In Pennsylvania, 
where by statute “ premeditation” constitutes murder in the first de- 
gree, it has been repeatedly held, that the intent, however immedi- 
ately executed, is the true criterion. 4 Dall. 146; Addis. 257. The 
word malice, too, must not be taken in its popular sense of malignity, 
hatred or ill-will. Inlaw it is applied to a wrongful act done malo 
animo, that is, with a wicked intention. It is no more than the wilful 
doing of an iajurious act without lawful excuse. Bromage v. Prosser, 
4 B. & Cr. 247; Wills v. Noyes, 12 Pick. 324; 4 Starkie Ev. 903. 
Also, it is a well settled principle, that every person must be held to 
intend the natural consequences of his own act. If, therefore,a man 
does an act knowingly, the natural consequence of which is to take 
the life of another, he must be presumed to have intended so to do. 
Taking then these maxims and terms, with their proper definitions, 
we find it is not an arbitrary and artificial rule, to infer malice from 
the wilful doing of an act likely to cause death, without evidence of 
justification or excuse, but a natural and necessary inference of fact. 

There may be a class of cases, where, if reasonable doubt arises as to 
the malice, the Court could properly instruct the jury to find manslaugh- 
ter. As where a mother exposed her infant child in a garden, and it 
was killed by a kite; or where overseers of the poor shifted a pauper 
from parish to parish, until he died of exposure and hunger; or where 
a son wantonly exposed a sick father to the cold; or where a man 
wantonly threw a heavy piece of timber from the house into the street 
of a populous town. But in such cases there is no intention to take 
life; and the question whether it be murder or manslaughter, must 
depend on the degree of carelessness, cruelty or malignity presented 
by the evidence, and is an inference of fact from all the circum- 
stances. But the case to which the rule we are now considering was 
applied, is one where the life of the deceased has been taken by the. 
accused, by a voluntary act, a wound inflicted with great violence, 
with a deadly weapon, and upon a vital part. The inferring ofa 
malicious intent to kill from such an act, is placed by the text writers 
among the natural and necessary presumptions of reason and experi- 
ence. 4 Stark. Ev. 9; 1 Greenl. Ev. p. 18. 

Let us examine into the authority for the rule for the presumption 
of malice. In Foster’s Cr. L. 255, it is said, “the fact of killing 
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being first proved, all the circumstances of accident, infirmity, &c. 
are to be satisfactorily proved by the prisoner, &c.” This, though 
high authority, not being a judicial decision, we trace it to an earlier 
source. In Macalley’s case, (9 Co. 676,) it was decided by all the 
judges and barons, upon great consideration, that if one kills another 
without provocation, and without any malice prepense that can be 
proved, it is murder, This case is put as one of killing without provo- 
cation, but I think this evidently means where no provocation is 
proved. This is established by Legge’s case, (Kelyng, 27,) where it 
was held that if one kill another, and no quarrel appear, it is murder, 
and it lieth on the accused to prove the quarrel. In Oneby’s case, 
(2 Ld. Ray. 1485,) which was a special verdict, it was objected that 
the killing was. in a sudden quarrel, but the court said the law will 
not presume it to have been in a quarrel unless that is proved, and 
referred to Legge’s case. 

Another reason for holding this opinion is drawn from the judg- 
ments rendered on special verdicts, -In_these verdicts it is believed 
that the jury never found in terms cither that there was or was not 
malice, or that there was or was not sufficient provocation, but the 
court were judges of the malice and of the extenuation from the 
facts found. (Oneby’s case, Mawgridge’s case, Holloway’s case, (Pal- 
mer, 545,) and Legge’s case, cited.) It is equally well settled that 
if the facts found are not sufficient to prove the accused guilty of 
murder, the court will take nothing against him by intendment, but 
presume him not guilty. If the fact of killing is found, and the jury 
neither find nor negative the extenuation, nor find the malice in terms, 
the judgment of murder must be on the presumption that in the 
absence of proof of provocation, the killing was malicious. And the 
jury do not return any facts but those proved, that is, proved, of 
course, to their satisfaction. The practice of the court in the cases 
above referred to seems to establish the rule that in the absence of 
circumstances of extenuation proved to the satisfaction of the jury, 
the court is obliged to render judgment for murder, if a homicide, 
neither justified nor excused, is proved to the satisfaction of the jury. 

It is objected that by our ruling the prisoner may be convicted of 
murder, although the jury entertain reasonable doubts of the malice. 
But it is the guilt of the accused, which is to be proved beyond a 
reasonable doubt, and in the view we take of the law, the guilt is so 
proved by proof of the act of voluntary killing, without excuse or 
justification apparent upon the evidence offered in support of the 
prosecution. The maxim of the law in favor of innocence is not, 
then, violated. If this had been a special verdict, and the jury had 
found a voluntary kiiling, with a deadly weapon, violently used, and 
returned that there was evidence tending to show provocation, but 
that the proof of the provocation did not preponderate over the proof 
against it, nor balance it, though it was enough to raise reasonable 
doubts, we should have considered the extenuating circumstances as 
not proved, and the judgment would be for the greater offence. In 
favorem vite, we allowed a preponderance, the rule in civil cases, to 
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be the measurement of proof of facts in favor of the accused, The 
ruling as to the equilibrium may deserve a further consideration when 
it shall again arise, but the accused cannot object to it, as it is in his 
favor. 

Besides the authorities cited to the point of the presumption of 
malice from the killing, we may add others in which it has been 
recognized. Hale, P. C. 455; 4 Hawk. P. C. B. 1, c. 31, § 2; 4 Bl. 
Com. 206; 1 East. P. C. c. 5,§ 12; 1 Russ. on Cr. 422, 3; 8 C. & P. 
116; ibid. 35; Rosc. Cr. Ev. 20; 4 St. Ev. 964; Parker, Ch. J. in 
Commonwealth v. Phillips, 1817. Also 9 Pick. 496, and 10 ibid. 
484, are to the point that the burden may be thrown upon the 
accused to rebut a presumption of guilt, by satisfactory evidence, 
and that it is not enough to bring the fact into question. 

It was understood that Hussarp and Dewey, justices, concurred 
in this opinion. 

Wipe J. delivered a dissenting opinion. After a most careful 
and anxious consideration of this subject, I cannot concur in the 
opinion of my learned associates; and in a question so important, I 
feel bound to state the principles upon which my own opinion is 
formed. In my judgment, the question entirely depends on the rule 
of law as to the burden of proof. If the burden of proof was 
throughout the trial on the commonwealth, then the instructions to 
the jury were incorrect. If, on the contrary, the burden of proof 
was on the prisoner, he has no cause of complaint, as the instructions 
were more favorable than the law required. 

It is unnecessary to cite authorities to the point that the crime 
charged must be proved beyond a reasonable doubt. A prima facie 
case, in civil causes, may shift the burden of proof, or it may not. 
But in criminal trials, this burden can rarely shift; probably never in 
trials on the general issue. If the accused pleads a pardon, or a for- 
mer conviction, he has the burden; but if he relies on facts tending 
in any way to disprove any fact in the indictment essential to the 
crime, the burden is still on the government. As in the case of an 
alibi; it may be clearly proved that the crime charged was committed 
by some person, and witnesses swear that that person was the pris- 
oner, and their testimony alone is satisfactory, yet, if he brings wit- 
nesses equally credible to swear that he was in another place at that 
time, and the fact is left in reasonable doubt, the defendant cannot 
be convicted. The burden was still on the government. It has 
been sufficiently considered and decided in cases not of homicide, as 
in Commonwealth y. Dana, (2 Metc. 240,) that the burden is on the 
government to satisfy the jury beyond a reasonable doubt, upon all 
the evidence, whatever may be a prima facie case. So in Powers v. 
Russell, (13 Pick. 67.) It is admittcd by the district attorney that 
the government must prove the main facts of the indictment beyond 
a reasonable doubt; but he contends that if the homicide is proved 
upon the prisoner, the burden is shifted by the operation of a pre- 
sumption of law that every homicide is murder. If it is so shifted, 
the case of homicide is an anomaly in the criminal law. A presump- 
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tion that every killing is murder rather than manslaughter is against 
common sense and experience. Judging from experience and knowl- 
edge of human nature, we should rather infer, before hearing the tes- 
timony, that there must have been some adequate provocation, or the 
heat of mutual combat, to account fora killing, At least, the mere 
homicide leads to no just inference as to one degree of criminality 
rather than the other. 

If the presumption ever was a rule of Jaw, it arose in early and 
barbarous times, when the rights of the accused were few and ill 
secured, and the rules as to evidence were arbitrary and irregular. 
It has nowhere been a subject of discussion in the books, and we 
apprehend that no decision of later times can be found to support it. 
The dicta relied. upon from the books are taken from the cases of 
special verdicts, where the question of the burden of proof did not and 
could not arise. The earliest case is that in Kelyng, which is on a 
special verdict. So in Oneby’s case, the court refer to Kelyng. In 
this case it was held that the jury were to find the facts, and the 
court to judge of the malice or extenuation. And so it was fora 
long time considered, and the decisions were on special verdicts. 
The question of malice or not did not present itself to the jury. 
Yet the few dicta in these cases are the foundation of the language 
handed down in the books. Now, the jury are to judge of the 
malice upon the evidence itself, and not by presumptions of law a 
plied to it. If they had found a special verdict in this case, it ete 
have been that the homicide was proved, but that as to whether it 
was in malice or in heat of blood, they entertained reasonable doubts 
upon the evidence, though the preponderance of proof was that it 
was malice. Could the court, upon such a verdict, have passed sen- 
tence of death? Clearly not, because a material fact, characteristic 
of the crime, was not sufficiently proved. 

There is another view of the origin of this supposed presumption. 
Murder, according to Blackstone, was originally applied only to secret 
killing, as its derivation denotes. It was made a distinct crime by 
Canute, to prevent the secret assassinations of his countrymen by the 
English. It was continued, for a like purpose, by William the Con- 
queror, in behalf of his Normans. So it continued until the Stat. 14 
Kd. HI. ch. 4, by which the difference between secret and open 
homicides was abolished. ‘The ground of the presumption, if any 
good ground ever existed, was then taken away. Why text-writers 
have not traced the maxim to its source, is certainly very remarkable, 
But it has never been a subject of discussion, nor have any modern 
cases been decided upon it, that I can find. 

Blackstone says, that every homicide is presumed to be malicious 
until the contrary appeareth, and cites Foster. But Foster only cites 
Oneby’s case, in which is only a dictum, and a reference to a similar 
dictum in Kelyng. These dicta were in cases of special verdicts, as 
we have seen. In East there is a reference to Foster and to Lord 
Hale; but Hale does not support the presumption in question. He 
speaks only of a killing without provocation, or by poison, which is 
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deliberate and cannot be extenuated. Coke, in 3d Inst., says that 
malice is implied when one killeth another without provocation, or 
by poison. Neither Coke nor Hale give countenance to the pre- 
sumption contended for. The case in 8 C. & P. 35, was one of secret 
killing, where the prisoner offered no evidence whatever to explain 
the circumstances. But in the same volume, p. 15, Park J. lays down 
a rule, the reverse of the one contended for, namely, that the homi- 
cide fixed on the prisoner may be manslaughter or murder, as it may 
turn out in the evidence, unless the prisoner shows it to have been 
excusable. 

In my judgment, the following positions may be maintained. 
1. The presumption of malice from the mere fact of killing, is arbi- 
trary and unreasonable, and had its origin in a barbarous state of the 
criminal law. 2. If it ever justly applied, it was only to secret 
homicides, as open homicides were not murder, until 14 Edw. III. It 
cannot be extended to homicides committed in presence of witnesses. 
In such cases the jury decide whether it is done in malice or in hot 
blood, according to the facts before them, and must not give a verdict 
for malice unless satisfied that it was of malice. If the presumption 
of Jaw is applied, the only material fact is the killing; and the weapon 
used, the manner of the act, and all the circumstances become wholly 
immaterial. Evidence as to them need only come from the prisoner 
at his risk and peril. This cannot be. 3. If there ever was any such 
presumption—and it appears upon examination that there is reasona- 
ble doubt whether the presumption is well founded—the prisoner 
cannot be convicted, especially on a presumption so unreasonable, 
and so dangerous to life. 4. The burden is on the government to 

rove the crime charged, and that beyond a reasonable doubt. Espe- 
cially should this rule apply in capital trials, where the specific fact 
to be proved is malicious killing; and|where nothing ought to justify 
the sentence of death, but an unbiased moral conviction of the pris- 
oner’s guilt of that specific crime. | 5. There is no principle or 
authority in criminal law justifying a conviction on preponderating 
evidence, unless it removes every reagonable and substantial doubt. ,, 

I reluctantly assented to the instructions, relying, but with some 
suspicion, on the language of the text-writers. lt was the same with 
me in Rogers’s case; but the verdict was there for the prisoner. I 
think the jury should have been instructed that, upon all the evi- 
dence, they should be satisfied, beyond a reasonable doubt, that the 
killing was of malice. There is no presumption from the mere fact 
of killing, that the homicide was malicious rather than from provoca- 
tion. If there be any, it applies only to secret killing, and not to the 
case at bar, where there were eye-witnesses to the manner and cir- 
cumstances of the act. I think, therefore, that a new trial should be 
granted, | 

The prisoner was then again remanded, and on the 6th day of 
February last the sentence of death was passed upon him by the 
chief justice; to be executed at such time as the governor should 
order. Wipe, J. was not present when sentence was passed. 












lowa Territory, Lee District Court, May Term, 1845: the Hon. Cares 
Mason presiding. 


Hucn T. Reap vo. JOSEPH WEBSTER. 






[I have been requested to republial, from the Burlington Hawk-Eye of May 22, 
1845, the annexed report. The valuejof the land in controversy is said to be im- 
mense, and the questions of law which appear to be involved, are certainly both 
singular and important. From what appears in the report, I cannot see why the 
defendant was not permitted to ae the validity of the remarkable jndgments 
under which the plaintiff elaimed, simply becuuse he was not a party to them— 
especially when the grounds on which he proposed to contest them were, unconsti- 
tutionality of the law under which they were rendered, and fraud in obtaining them. 
I would not, however, upon the imperfect light I have, undertake to express an 
opinion. Epb.] 














Tuts was an action of right for the recovery of the possession of 
N. E. quarter of section No. 12, i in township No. 67, N. of range No. 
5 West. 

The plaintiff made out his title to the land in controversy as follows: 

1. Record of a judgment recovered at the August term of the Lee 
District Court in the year 1839, in favor of Ed. Johnston v. “ Owners 
of the Half Breed Lands lying in Lee County,” for $1,290. 

2. Record of a judgment recovered at the August term of the Lee 
District Court in the year 1839, in favor of David Brigham, plaintiff, 
v. “Owners of Half Breed Lands lying in Lee County,” for $818. 

The counsel for the defendant objected to the introduction of the 
record of the judgments above mentioned, on the ground that they 
were not valid judgments, because not rendered against any per- 
son. The Court decided that it was bound to receive the records in 
evidence, and regard the judgments as valid at this stage of the pro- 
ceedings. The question of their validity could not now be raised. 

3. The plaintiff then introduced the executions issued on said 
judgments, with the endorsements and sheriff’s returns thereon. The 
executions were levied Dec. Ist, 1842, “on the Half Breed, Sac and 
Fox Reservation, commonly called the Half Breed Tract lying in 
Lee County,” and the same was sold by Hawkins Taylor, sheriff of 
Lee County, on the Ist of January, 1843, under the said executions, 
to Hugh T. Reid, the plaintiff in this suit, for the sum of $2,884 66. 

4. Plaintiff then offered in evidence a deed from William Stotts, 
sheriff of Lee County, to H. T. Reid, for “all that tract of land 
lying between the Mississippi and Des Moines rivers, and South 
of a line drawn from a point opposite the point on the Des Moines 
river, where the Northern boundary of Missouri strikes the same, 





































496 Reid v. Webster. 


to the Mississippi river, commonly known as the Half Breed lands 
lying in Lee County, and containing one hundred and nineteen thou- 
sand acres, more or less.” 

The defendant objected to the introduction of the deed in evidence, 
on the ground that it was not for the same land described in the levy 
of the sheriff endorsed on the executions, and was not for the same 
land sold by the sheriff to Reid. The Court overruled the objection, 
and admitted the deed in evidence. 

5. Plaintiff then proved by Saml. B. Ayres, that the defendant, 
Webster, had been in possession of the land in controversy since 
1839, and up to the time of the commencement of this suit. 

6. Plaintiff then introduced a copy of a map of a survey of the 
Half Breed Sac and Fox Reservation, made by Jenifer T. Sprigg, 
under a contract with the Superintendent of Indian Affairs at St. 
Louis, in the ycar 1832-33, certified by the Commissioner of the 
General Land Office of the United States. 

Objections made to the introduction of the map, and argued by 
counsel, were overruled by the Court. 

7. Plaintiff then introduced as a witness Saml. Nelson, a practical 
Surveyor, who proved the correctness of the map given in evidence. 
Witness had run a line corresponding with the Northern line of 
the Half Breed Reservation, as laid down on said map—-had sur- 
veyed lands lying North of the same. The Government Surveys 
North of said boundary line stop at <aid line, making fractional town- 
ships and sections. The land in controversy lies south of said line, 
and within the Half Breed Reservation as commonly known. I have 
followed the line by compass: it runs N. 86} deg. KE. 

8. Plaintiff then read in evidence the act of the Territorial Legis- 
lature of Wisconsin, entitled “an act for the partition of the Half 
Breed Lands and other purposes;” also, “an act supplementary 
thereto,” approved June 22d, 1838; also, an act of the Legislature of 
Iowa, approved January 25th, 1839, repealing the above named 
acts. ‘The latter act authorized the Commissioners appointed to sit 
and take testimony concerning the validity of Half Breed claims, to 
commence actions in the District Court of Lee County, for the re- 
covery of their several accounts against the owners of the “ Half 
Breed Lands, directs that the trial of the suit shall be before the 
court and not a jury—and declares that the words “Owners of the 
Half Breed Lands lying in Lee County,” shall be a sufficient designa- 
tion of the defendants in said suits—Hight weeks’ notice of said suits 
to be given by publication. 

9. Plaintiff also introduced and read in evidence an act of Con- 
gress, approved June 15th, 1844, repealing an act of March 1843; 
directing a survey of the Northern line of the Reservation for the 
Half Breeds, and establishing the Northern line of the said Reserva- 
tion as run by Jenifer T. Sprigg, in the years 1832-33, as the correct 
Northern boundary. 

The plaintiff here rested, and the counsel for defendant moved the 
court to instruct the jury as in case of nonsuit. 
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This motion was argued at great length by counsel oti both sides; 
and brought up for decision, the constitutionality of the law of Iowa, 
approved January 25th, 1839, and consequently the validity of the 
judgments under which the sale of the Half Breed Lands was made 
to the plaintiff. The court decided that the defendant not having 
been a party to said judgments, could not now question their validity; 
nor the constitutionality of the law under which they were rendered. 
The defendant’s motion was overruled. 

The defendant then offered to show that the judgments, sheriff’s 
sale and sheriff’s deed were procured by the plaintiff and others, by 
fraud. The court decided that the testimony was inadmissible, and 
that the defendant, Webster, had no right to impeach them for fraud, 
not having been a party to the judgments, and having no interest in 
the lands, 

Defendant then proved that he settled on the land in controversy 
in 1838, had made improvements on it, and had held possession ever 
since, 

Defendant then offered to show a regularly derived interest in the 
Half Breed Lands from Va-ma-tau-pus, a half breed of the Sac and 
Fox nation, But the evidence being insufficient to prove Na-ma-tau- 
pus a half breed, the court refused to suffer the deeds to be read in 
evidence. 

Defendant then offered to prove that no service of process and no 
notice by publication had been niade or given in the suits vs. “ Own- 
ers of Half Breed Lands,” wherein the judgments were rendered 
under which the sale to Reid was made. The court held the testi- 
mony inadmissible, and refused permission to defendant to show that 
Reid, the plaintiff, was counsel and procured the judgments—that 
the judgments were on fictitious demands—that Webster and the 
owners of Half Breed Lands were prevented from appearing and 
defending said suits. 

The Court further decided that Webster had no right to show that 
the sale to Reid. was never made by Taylor, as Sheriff of Lee 
County, and that the returns on the executions were fraudulent aid 
false. 

Defendant then attempted to show the title to the land to be out 
of the plaintiff, Reid, and offered to show a sale of the Half Breed 
Lands for taxes, and a deed of conveyance for the same to R. F. Bar- 
rett, dated Sept. 27th, 1841. The court refused to receive a copy of 
the deed, the defendant having shown no diligence in procuring the 
original from Dr. Barrett. 

Defendant then offered to show by the records of the Lee District 
Court, that the Half Breed Lands had been partitioned among the 
several owners by a decree of said court, previous to the sale by 
sheriff to plaintiff. The court held the testimony irrelevant, and it 
was rejected. 

Defendant offered to prove by a practical surveyor that if the 
Northern boundary line of the Half Breed Tract was run due East 
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from the point on the Des Moines river, where the Missouri Northern 
boundary line strikes the same, it would not include the land in 
controversy. 

The court refused to receive testimony because: 

Ist. If the land in controversy, at the time of the sale to the plain- 
tiff, was within and part of what was then commonly called and 
known as the Half Breed Tract, it was irrelevant to show whether 
a due East line to the Mississippi would include it or not. 

2d. It was incompetent to show any other Northern boundary line 
of the Half Breed Tract than that fixed by the act of Congress, 
approved June 15th, 1844, which established the line surveyed and 
marked by Jenifer T. Sprigg, in the years 1832-33; as the correct 
Northern boundary of said Tract. 

The defence having rested, the court instructed the jury on the 
law as applicable to the facts in the case. The jury retired, and 
after an absence of ten minutes returned with a verdict for the 
plaintiff. 

Counsel for plaintiffi—H. W. Starr, Cyrus Walker, and O. H. 
Browning. 

Counsel for defendant—J. C. Hall and D. F. Miller. 

The trial of this cause occupied four days. In empannelling a 
jury, all persons residing and claiming land on the Half Breed Tract 
were challenged for cause by the plaintiff, and the challenges were 
allowed by the court, the jurors being interested in the event of the 
suit. Eleven jurors of the regular pannel were passed upon and 
sworn; each party having exhausted all the peremptory challenges 
allowed by law, agreed that the cause should be tried by the jury of 
eleven. 














Superior Court of Cincinnati—June Term, 1845. 


Rosert Apams and Oniver Hancuerr v. Junius Brace. 
| 
[Reporte By Cuas. L. Terorp.] 


Upon an affidavit to hol.) to bail, the court will not inquire into the truth of the mat- 
ters of fact sworn to—but when the defendant under arrest presents matters of 
fact, not contradictory of the affidavit, but in avoidance of it, the court will con- 
sider such matters, upon a motion to discharge upon common bail. 


Where an arrest was made on the 24th March, 1845, under an affidavit made, of non- 
residence on the 28th November, 1844, the court will, upon motion to discharge 
on common bail, hear evidence to prove that on the day of the arrest, the defend- 
ant was a resident, and if that fact is made out, the court will discharge upon 
common bail. 


The court, at the appearance term, will hear a motion to discharge on common bail, 
even although the defendant did not appear on the return day of the writ, and 
although the plaintiff has taken an assignment of the appearance bail bond. 


As to whether a capias is well issued on the 17th March, 1845, upon an affidavit 
made on the 28th November, 1844, quere. 


Tus case came up upon a motion made by defendant at the ap- 
pearance term, to be discharged on common bail. 

The material facts appearing upon the motion, were as follows:— 

On the 28th of November, 1844, the plaintiffs, by their agent, 
made an affidavit setting forth the indebtedness of the defendant, and 
that he was not a citizen or resident of the State of Ohio. There- 
upon a capias and an alias capias were respectively issued, and were 
duly returned, “ not found.” On the 17th of March, 1845, upon the 
old affidavit, a pluries capias issued, and upon the 24th of March, 
1845, the defendant was arrested, and gave appearance bail, condi- 
tioned as usual, | 

The return day of the pluries capias was June the 2nd, 1845. 
The defendant failing to appear, and failing to put in special bail on 
that day, the plaintiffs took an assignment of the appearance bail 
bond. On the 16ta day of June, 1845, the defendant, after having 
given notice of his motion to plaintiff’s attorney, filed in the court 
affidavits establishing the fact, that on the day of the issuing of the 
pluries capias, he was, and that he ever since has been, and now is, 
a citizen and resident of the State of Ohio, and moved the court to 
discharge him upon common bail, and to stay proceedings on the 
appearance bail bond. 

Tetrorp for the motion; Kune, contra. 

Corrin, J:—It is clear that if this were a motion for leave to 
appear and put in special bail, it must be granted at any time during 
the present term, notwithstanding the assignment of the appearance 
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bail bond. But the defendant does not ask that: he comes into 
court, after a default, and asks leave upon affidavits filed, to be 
discharged upon common bail. 

The proceedings which have been had in respect to the assign- 
ment of the appearance bail bond, present no real difficulty; for, if 
notwithstanding the default, the defendant may come in, and put in 
special bail, he may, | apprehend, appear and show to the court rea- 
son, why he ought not to be held to put in special bail. In other 
words, | am willing to consider this motion, as if it were made upon 
the return day of the capias, before the default accrued. 

The real difficulty arises from another view of the case. The 
Practice Act, Swan’s Statutes, Sect. 43, provides, “that every court 
and judge shall take the fact to be true, as sworn to in the affidavit, 
to hold the party to bail, without going into the merits.” Now, 
although the affidavits presented to the court by the defendant, satisfy 
the court, that upon the day when the pluries capias_ was issued, and 
on the day when the arrest was made, the defendant was a resident 
and citizen of the State of Ohio, and that he has been ever since, 
and is now a citizen and resident, yet the question arises: Can the 
court entertain this question, or is it concluded, as to the matter of 
fact, by the affidavit of plaintiff’s agent? 

I suppose the court is bound to take the fact to be true, as sworn 
to in the affidavit of plaintiff’s agent, but from an examination of the 
English authorities, and after a careful consideration of our own 
Practice Act, I am satisfied, that matter of avoidance, which does not 
contradict the plaintiff’s affidavit, may be considered by the court 
upon such a motion as this. Here the affidavit of plaintiff’s agent 
was made on the 28th day of November, 1844, and the pluries 
capias upon which the arrest was made, did not issue until the 17th 
of March, 1845, and the arrest itself was not made until the 24th of 
March, 1845. 

Now, without giving any opinion as to whether a capias was well 
issued upon the 17th of March, 1845, predicated upon an affidavit of 
non-residence on the 28th of November, 1844, I do hold, that after 
such 2 lapse of time between the affidavit and the process, the court 
may receive evidence showing that on the day of the arrest, the de- 
fendant was not legally subject to an arrest, for it does not necessarily 
contradict the truth of plaintiff’s affidavit. The defendant may not 
have been a citizen or resident of the State of Ohio, at the date of 
the affidavit, and yet at the issuing of the writ, and upon the day of 
the arrest, may have become a bona fide resident of the State of 
Ohio. ' 
The matter set up by the defendant’s affidavits, is matter in avoid- 
ance of the facts sworn to by plaintiffs’ agent. The motion must 
re defendant paying the costs of the assignment of the bail 

ond, other costs to abide the event of the suit. 











Erie Common Pleas, Ohio—June Term, 1845. Myron H. Trxpen, 
President Judge. 


Rosweit Converse vs. Moors Farwet. and Burr Hicerws, Apmin- 
IsTRATORS OF JupAu W. Ransom, DECEASED. 


[Rerortep By E. B. Savier. | 


Where two persons are tenants in common, and one to the exclusion of the other 
leases and controls the property, and collects the rents, he takes upon himself 
the character, and incurs the duties and responsibilities of a bailiff or trustee. 


Under such circumstances, it is his duty to péremptorily demand, collect and account 
to his co-tenant for the rents. If the rents are not paid, or collectable, he should 
not suffer the rent to accumulate, but should put an end to the lease, and relet 
the premises, or suffer his co-tenant to manage his own affairs. 


If he refuses to do this, and suffers the rent to accumulate, and permits the tenant to 
remain in possession, making no effort to collect the rent, till the tenant becomes 
hopelessly insolvent, he must account in money for the rent that should have 
been collected, and cannot require his co-tenant to take notes which he received 
for rent of the tenart. | 





In Cuancery. The bill in this case was filed to compel the ad- 
ministrators of Ransom’s estate to account for certain rents for the 
property known as the Steamboat: Hotel in Saridusky City. It ap- 
peared, among other things, that Ransom and one Miles A. Bradley 
entered into a contract with S, Bowman to purchase the premises, 
took possession, and leased the premises to Ward & Stiles, for a term 
of years at $500 per annum. F. Hull took an assignment of the 
lease from Ward & Stiles, agreeing to pay the rent according to the 
terms of the lease. Before the assignment of the lease to Hull, 
or about that time, Bradley sold his interest in the contract and 
premises to the complainant. Ransom had his possession in the 
counterpart of the lease assigned io Hull. He told Hull not to 
pay any rent to complainant’s agent, and refused to let complain- 
ant or his agent have possession of the lease, or to collect any 
part of the rents. Ransom had other dealings with Hull, and mingled 
his own accounts with those for rents. Hull remained in possession 
of the premises between fifteen and sixteen months, paid some of the 
rent to eating but on a final settlement owed Ransom for rent and 
other things, six or eight hundred dollars, for which he gave Ransom 
his notes. Ransom kept the notes two or three years without any 
effort to collect them, till he died in 1840. On application to his 
administrators, they offered to turn out to complainant the notes taken 
of Hull, to the amount of his share of the rent, but complainant re- 






































































































































502 Converse v. Farwell et als. 
fused to accept them, and filed his bill for an account of the rents 
received by Ransom, and due complainant, and to obtain the amount. 

The principal defence set up was, that Hull, during the time he oc- 
cupied the premises, was insolvent, or under such circumstances that 
the rent could not be collected of him; that the reason Ransom 
made no effort to collect the notes was, that nothing could be col- 
lected of Hull; that the administrators, after Ransom’s death, ob- 
tained judgment on the notes, but could collect nothing. Hull has 
since taken the benefit of the Bankrupt Law. There was some con- 
flicting testimony as to Hull’s responsibility and ability to pay rent 
during the time he occupied the premises. But Hull and the com- 
plainant’s agent both swore the rent could have been collected by the 
complainant, if Ransom had not interposed to prevent it. 

E. B. Sapter and W. F. Converse for complainants; 

Beecuer & Cooxe for defendants. 

By tue Coerr. In this case we find that Bowman contracted the 
premises described in the bill, known as the Steamboat Hotel in San- 
dusky City, to Ransom & Bradley; that Bradley assigned his interest 
to complainant; that the premises were let to Ward & Stiles; that 
their lease was assigned to Francis Hull, who entered and occupied 
them; that the counterpart of the lease was in the custody of Ran- 
som; that he collected part of the rents; that he claimed to and in 
fact did in fact occupy exclusively the relation of landlord; that all 
the rents that ever were collected from Hull were collected by him; 
that he interfered for the purpose of preventing, and did in fact pre- 
vent Hull from paying to the complainant, and the complainant from 
receiving any portion of the rents; and that he took to himself the 
entire management and control of ‘he premises, lease and rents, 
to the absolute exclusion of his co-tenant. 

Under these circumstances, it is clear to us that Ransom took upon 
himself the character and incurred the duties of a bailiff or trustee 
with respect to the subject matter. 

Upon the proof, we think it is very doubtful whether, after the 
landlord had permitted the rents to amount to the sum of $500, they 
could have been collected by suit. But, if Ransom permitted the 
rents thus to accumulate, especially against a tenant whose irrespon- 
sibility is the sole ground of defence, the defence itself comes with a 
very bad grace. The rent was payable quarterly; and when he 
took to himself exclusively the business of collecting them, it was his 
manifest duty, as a faithful agent, to demand them promptly—when 
paid, it was his duty to account to his co-tenant; if not paid, it was 
his duty either to permit the complainant to manage his own affairs, 
or to put an end to the term, and relet the premises to a responsible 
person. Instead of that, he permitted the rents to accumulate; he 
blended his account of rents, actually received, with his own perso- 
nal affairs, so that it is impossible now to distinguish them; and when 
these accounts were closed, and notes taken, he permitted them to re- 
main without the least effort to collect them until his death, and Hull 
became hopelessly insolvent. The defence which is now made for 
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him is therefore entirely inadmissible. We will not enquire what 
amount he actually did receive, nor whether Hull was insolvent. 
The real question is, what he might have received, if Hull had paid 
his rent punctually, or Ransom had let the premises to a tenant who 
would have done so. Ransom’s estate is not even entitled to a com- 
pensation for his agency, for it was altogether voluntary. But it is 
suggested that moneys were expended in necessary repairs. If this 
be so, the cause ought to go to a Master, to ascertain how much was 
expended; if not, we have the materials before us for a final decree. 
A decree was entered for complainant for the full amount of his 
claim, and the defendants appealed to the Supreme Court. 
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[The statement of this case was furnished by Rurus Kine, and the charge to the 
jury by Judge Corrmy, on request of the Editor.] 


Words of ridicule or contempt only, will support an action for libel. 






















Printing and permitting third persons to read, or printing and delivering to a 
third person, is a publication; and if a printed libel is found to be in circulation, 
the proof of the printing by the party is evidence from which a jury may infer 
publication by him. | 


The proprietor of a newspaper, edited by another, is liable for the publication of a 
libel in his paper, though made without his knowledge; and all who aid or assist 
in whole or in part, in unlawfully publishing or making known a libel, as 
the printer, who, by himself, or those employed by him, in the course of his bu- 
siness, assists in the printing and making it public—or the carriers, who, in the 
course of their business receive it from the printer, and deliver it to third persons, 
are responsible for it, and the disclosure of the editor or author will not excuse, 
though it may be shown in mitigation. 


Malice is inferred from the publication of unlawful words. 


The Constitution of Ohio gives her citizens redress for assaults upon their reputation 
just as for assaults upon their preperty or persons, and will punish the authors of 
such injuries by the wholesome verdict of jurors. 


Case for libelous words printed and published by the defendant of and 
concerning the plaintiff, in a newspaper called * The People’s Paper.” 


Tue words counted upon were parts of an article published in the 
paper of the 9th of September, 1843, addressed to the plaintiff as 
follows: “To Achilles Pugh, publisher of the Cincinnati Chronicle. 
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Sir—Since you have been a Master Printer, you have on more than 
one occasion given unquestionable evidence of your being too un- 
principled a man to be countenanced and upheld in an honest com- 
munity.” And the following words, part of the same article: “ You 
shortly afterwards had the impudence to set yourself up as publisher 
of the Chronicle, and ask the citizens of Cincinnati to patronize you. 
Soon finding that the public very properly refused to countenance a 
man who had violated every title to truth and respectability, you set 
yourself to work to devise means of intrigue in order to keep your head 
above water, and save yourself from sinking into that obscurity from 
which it were better for you and this community had you never 
emerged. One of these pusillanimous schemes was to underbid other 
proprietors of daily papers in the prices of subscription, advertising and 
work. Another was to compel your hands to take the greater part 
of their wages in trade, and thus to save to yourself about twenty- 
five per cent. of the hard earnings of your journeymen.” 

Prea—the general issue— 

G. W. Grover, called by the plaintiff, testified that he bought the 
People’s Paper daily of Swim, one of the carriers, and kept the file 
produced in court; that it was published and issued at the “ Times 
Buildings,’ where the Times newspaper, owned by the defendant, 
was published; that there was no other printing office but that of the 
Times in those buildings; that the selected matter and type of the 
People’s Paper and the Times was the same; that in conversations 
with the defendant in reference to this suit, the defendant in one 
conversation said that he was the publisher of the People’s Paper, and 
in a subsequent conversation stated that he did the printing, furnished 
the paper and received pay for it, and that the question would be 
“‘ whether the printer of a paper is liable for the editorials.” The 
same witness on cross examination further testified that some offices 
print several different papers, and that defendant stated that he had 
no control over the editorial articles of the People’s Paper, and did 
not know what was init. J. M. Campbell, also called by the plain- 
tiff, testified that he was a printer, and that he was acquainted with 
the People’s Paper; that he had seen it in the Times office, and that 
in September, 1843, it was printed and published there; that the 
selected matter of the People’s Paper and the Times was the same, 
and usually that when papers were printed at the same office for dif- 
ferent concerns, they are published at different places. In addition 
to the paper of the 9th September, the papers of the 14th, 16th, 
29th and 30th September, containing similar articles, were put in 
evidence by the plaintiff, without objection on part of the defendant, 
by way of showing malice. 

For the defendant various witnesses were called, some of whom 
testified that they worked in the Times office in September, 1843— 
that the People’s Paper was printed there, but that they never saw 
the defendant interfere with it; that Charles H. Layton was the edi- 
tor of the paper, and set it up and worked it off himself; that some 
of the hands in the office occasionally assisted him, but that Layton 
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controlled it, and that Layton was employed as a journeyman in the 
Times office in August, 1843, when the People’s Paper was started. 

Other testimony was offered on part of the defence, going to show 
that the Cincinnati Typographical Society, composed of journeymen, 
and of which Layton was secretary, had about the month of August, 
1843, established a bill of wages similar to one established by the old 
Franklin Typographical Society, and appointed a committce to wait 
upon the master printers and obtain their assent to it; that all except 
the plaintiff, who is publisher of the Chronicle, consented to allow 
the bill; but that the plaintiff, when called upon, treated the commit- 
tee with great contempt; that he continued, notwithstanding their 
calls, to employ “rats” * in his office, in consequence of which all 
his journeymen, with one exception, left his office; and those who 
should remain or work there, were, by order of the society, placarded 
as “ rats,” and the office itself published as a “ rat office;” that the 
plaintiff had been, whilst a journeyman, an active member of the old 
Franklin Typographical Society, and subscribed towards publishing 
a “rat list,” and had said in a speech on one occasion, that if he had 
the means, he would exterminate the “ rats,” 

The testimony relating to the Typographical Society, “ rats,” etc., 
was objected to by the counsel for plaintiff, but admitted by the court 
as going to prove the truth of the articles published in the papers 
subsequent to that of September 9th. 

An attempt was also made to prove that the plaintiff compelled 
his hands to take their wages in trade, which failed. 

The plaintiff, by way of rebutting, showed that his dealings with 
his hands were always fair and honorable; and attempted to show 
that by the proceedings of the Typographical Society as connected 
with those of the defendant’s paper, he had sustained damages. 

Kine and Grgorce Puen for the plaintiff. 

Fessenpen and Srorer for the defendant. 


Corrin, Judge, charged the jury, in substance as follows: 

Gentlemen of the Jury:—This is an action for printing and publish- 
ing an alleged libel of and concerning the plaintiff. The plaintiff 
alleges that the defendant is guilty: the defendant denies it. 

The first question for your determination is, Is the defendant 
guilty? If upon full examination, you say No, that will end all 
further enquiry. If you say Yes, then there will be a further ques- 
tion: How much damages shall the plaintiff receive? 

To decide these questions, it is necessary to have a clear under- 
standing of them. 

A libel in reference to an individual, may be defined to be, a false 





* A “rat” was defined by the witnesses, to be an individual who will under- 
work his brother journeymen. A “rat”? office is an office which will employ “ rats.” 
Such an office is held to be “in bad odor.” 


Vor. I.—No. 11. 64 
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and malicious publication against an individual, either in print, or 
writing, or by pictures, with intent to injure his reputation; to pro- 
voke him to wrath, expose him to public hatred, contempt or ridicule. 
Words of ridicule only, or of contempt, which merely tend to lessen 
a man in public esteem, or to wound his feelings, will support a suit 
for libel, because of their being embodied in a more permanent and 
enduring form than the mere uttering them by word of mouth, on 
account of the increased deliberation and malignity of their publica- 
tion, and of their tendency to provoke breaches of the peace. 

Much has been said as to the publishing of the alleged libel, and 
as to the defendant’s being the pudlisher of the People’s Paper. The 
two things should not be confourded. If the defendant was the pub- 
lisher of the paper at the time the article complained of was printed 
in it, and circulated, there can be no doubt, under the circumstances 
detailed to you, if you believe them, of his being guilty of the pub- 
lishing of the libel. If he was not the proprietor and publisher of 
the paper, it does not necessarily follow that he did not publish the 
libel. The proof of the issue is upon the plaintiff. He must show 
you by such testimony as the law says is sufficient to authorize you to 
believe that fact, before the defendant is put upon his defence. In 
cases of libel, as well as others, the proof may be direct and positive, 
or it may be (and it frequently so happens,) that no direct proof can 
be given, Resort is then made to presumptive evidence, and in 
cases of this kind, the same reasonable inferences and presumptions 
are to be made by the jury, as in all other cases. 

To publish a libel, is to make it known—to communicate it. If it 
be a picture, to exhibit it; if written, as for instance a letter, sending 
it to a third person, is a publication. The communication of the 
libel, whether written or printed, to a third person, is a publication. 
Publishing a libel in a newspaper, is a publication by the proprietor 
or publisher of the paper. 

lf you are satisfied that the defendant was the publisher of the 
People’s Paper at the time this production appeared in its columns, 
then the law says, he published it. Whether he was the publisher of 
the paper or not, is a fact you must determine from the evidence. 
He may not have been the publisher of the paper, and yet be liable 
as publisher of the libel. All who are concerned in publishing a 
libel, or cause, or procure, or aid in any manner in the publication, 
are responsible. All who aid, assist or procure it to be made 
known—to communicate it, are held responsible. The proprietor of 
a newspaper, edited by another, is liable for the publication of a 
libel in that paper, though the publication is made without his, 
knowledge. the disclosure of the name of the editor of the paper, 


or of the author of a libel, will not justify or excuse the publisher. 
There may be cases where the surrender of the name of the author 
would be a circumstance in mitigation of damages, but it is no justi- 
fication. ‘There is no precedent of such a justification. As I have 
already remarked, no point is more fully established than this, that all 
who are concerned in a libel as the composer or procurer of it to be 
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composed, and the publisher and the procurer of it to be published, 
are responsible in law. This doctrine, which renders all equally lia- 
ble to an action who are any ways concerned in the unlawful publi- 
cation of a libel, is too well settled to be even doubted. Individual 
character must be protected, or social happiness and domestic peace 
are destroyed. It is not sufficient that the printer, by naming the 
author, gives the party grieved an action against him. This remedy 
may afford no consolation and no relief to the injured party. The 
author may be some vagrant individual who may easily elude process, 
and if found, he may be unable to remunerate in damages. It would 
be no check on a libellous printer, who can spread the calumny with 
ease and with rapidity throughout the community. The calumny of 
the author would fall harmless to the ground, without the aid of the 
printer. The injury is inflicted by the press, which, like other power- 
ful engines, is mighty for mischief as well as for good. 

A man who owns type, and lets that type to another to print a 
paper, and is not in any way, either by himself or others as his 
agents, connected wit& the use of the type, or the paper printed on 
the type, is not responsible for a libel printed in that paper. But if 
he is in any way concerned in the publication of the paper, or pro- 
cures, or aids, or assists by himself, (or by his journeymen or appren- 
tices while in the course of his business,) in the printing and making 
public of that paper, he is responsible. 

If a printer print, for hire, a newspaper for another, knowing that 
it is to be circulated, and the public carriers of the paper go to the 
printing office of the printer and there receive from the printer or 
his hired men or apprentices, while in the course of his business, the 
paper to be sold or delivered to subscribers, if the paper contains a 
libel, the person so printing and delivering, is responsible. 

If a person go'to a printing office with a handbill or other docu- 
ment containing libellous matter, and the printer print the same, 
either in handbill or newspaper form, and re-deliver the printed 
matter to a third person for circulation, the printer is responsible. 

It has been urged that printing alone is publishing. Iam not pre- 
pared to go quite so far, It is true, our statute provides that if any 
person shall write, print or publish, or cause or procure a libel to be 
written, printed or published, &c., he shall be liable, &c.; and Holt, 
in his work called The Law of Libel, says, in so many words, * Print- 
ing a libel is publishing it;” yet it seems to me that these words are 
to be taken with some little qualification. A man may print a 
paper—may print a libel, show it to no one, keep it concealed, or 
destroy it; that, it seems to me, would not be publishing it. But 
printing and permitting others to read it—printing and delivering it to 
a third person is publishing it; and it is in this view, I think, that Holt 
says printing is publishing; for he immediately adds, “the printer 
gives a body and activity to the poison, which is mixed up in private, 
and would lie in a quiescent state, if no person could be found to put 
it into that form which is best suited to give it publicity.” “ Printers 
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and booksellers,” he adds, “ therefore, have been justly deemed the 
instruments of crime.” 

There is a case reported in the City Hall Recorder, which shows 
how little publicity has been held to amount to publication of a libel, 
within the meaning of the law. In that case, the defendant wrote a 
libelous pamphlet against the plaintiff, and caused fifty copies of it to 
be printed, under the inspection of his son. Forty-five of these 
copies defendant retained in his own hands, and the other five he sent 
to his wife, after endorsing four of them with the names of four of 
her friends: the wife delivered two or three of them to the persons to 
whom they were addressed. The judge at the trial ruled that the 
delivery of the manuscript to the printer—the defendant’s permission 
or directions to his son to examine the proof sheets by comparing 
them with the manuscript, were acts of publication—that the de- 
livery, by the wife, of the pamphlets to the persons to whom they 
were directed by the defendant, amounted to a publication by the 
defendant, she acting in that matter as his agent. 

The law is well settled, that if a printed libel is found to be public 
—to be in circulation—the proof of the printing by a person is evi- 
dence from which a jury may infer publication. 

I have said that the burthen of the proof of this issue was upon the 
plaintiff. Ihave also said that in the absence of direct proof, pre- 
sumptive evidence must be resorted to, and that the same reasonable 
presumptions and inferences are to be made in this class of cases as 
in all others. 

If, then, from the testimony, you believe that the paper containing 
this alleged libel was printed at the defendant’s printing office, by the 
defendant, or by persons employed by him, while in his employ, or 
that he or they, while in his employ, aided and assisted, in whole or 
in part, in the printing at his office, the law authorizes you to infer 
that he published it. If you have the testimony and make this infer- 
ence, the burthen of proof is changed. It then becomes the duty of 
the defendant to rebut this inference. This he may do by showing to 
your satisfaction that he had nothing to do with the publication—that 
he did not procure it—that he did notin any manner aid or assist, by 
himself or the persons in his employ, while engaged in his business, in 
the publication. 

The next question is, What proof is there of malice?’ To answer 
this question, we must know what is meant by malice, as here used. 

If the libel be false, malice is inferred; i. e., it is an implication of 
law, from the false and injurious nature of the charge. 

The Supreme Court of this State, say in Watson v. Trask, (6 O. 
532,) where the words are false, the law infers malice. 

Malice, in law, does not necessarily mean ill will towards the plain- 
tiff, in the ordinary sense of the word. In ordinary cases, maliciously, 
in law, means intentionally; i. e., if an illegal act, one prohibited by 
law, is done intentionally, wrongfully, it is, in law, maliciously. 

When, therefore, there is no doubt as to the illegal quality of the 
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words published, and no circunjstances appear which in point of law 
entitle the writer to any privilege in making the statement, his malice 
is an inference in law, from the act of publication, and no other proof 
of malice is necessary. 

It has not been claimed, upon the part of the defendant, that this 
publication was made under circumstances which in point of law 
entitled the party to any privilege in making it, and it is therefore 
not necessary for me to explain) what are privileged communications 
rebutting this presumption of njalice. 

I have said all that I intend to say upon the issue made up by the 
pleadings. It is for you to answer that issue. Looking to all the 
facts of the case, although the plaintiff has been libelled, yet if you 
are not satisfied that the defendant was the publisher, as the law 
defines it, of that libel, he is entitled to your verdict. If you are sat- 
isfied that he is guilty as the publisher, then you must decide what 
amount of damages the plaintiff shall recover. 

The question of damages is wholly placed with you. You are to 
determine the amount to which, under all the circumstances, the 
plaintiff is entitled. 

The Constitution of our State has provided that for an injury done 
to a man’s reputation, he shall have redress by course of law, as well 
as for injuries to his property or person; and the law will secure, by 
its most powerful sanctions, the enjoyment of a good reputation to 
the man who possesses it; and when that reputation is wantonly and 
unjustly assailed, will punish, by wholesome verdicts of jurors, the 
authors of the injury. 

It is said by a writer upon this subject, that * the law speaks the 
language of reason and religion. It places under its protection and 
guards with the same sanctions, the good fame, as well as the life, lib- 
erty and property of every man. It considers reputation, not onl 
as one of our pure and absolute rights, but as an outwork which de- 
fends, and renders them all valuable. The law forbids revenge. 
When it ties up the hands of some, it restrains the tongues and pens 
of others.” | 

The maliciously, wrongfully, without just cause, uttering verbal 
slander against a citizen of good reputation, should always be pun- 
ished. The publisher of a malicious libel in a newspaper, it seems to 
me, is more deeply responsible, and, in a proper case, should be pun- 
ished with more severity, because the publication in that manner ren- 
ders the charge more durable and widely known, and affects the pub- 
lic to a much greater extent. — 

The public, gentlemen, have an interest—-a deep interest, in the 
public press, as well as in the preservation of the good character of 
every citizen. 

It is to be regretted that the fact exists which was spoken of in the 
argument, that in too many instances the conductors of the public 
press are too careless of its purity, and sometimes in their zeal in the 
discussions of the matters of the day, forget the high and responsible 
position they occupy, and descend to personal conflict. 
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It seems to me that it is the peculiar province of a jury, in a proper 
case, under circumstances which would, in their opinion, justify their 
prompt interference, to remedy this evil. 

It has been remarked by a learned judge, that “a trust of the 
most interesting and important character subsists between the public 
and the conductors of the press. It is, that nothing but correct and 
useful and wholesome matters shall be circulated. In the present 
state of society, newspapers become almost elementary works of 
instruction; they are admitted into our families, to be read by our 
wives and children and passed from one member to another, with the 
same freedom as school books and literary and scientific works. The 
furnish aliment to the youthful thought and taste, and when badly 
conducted, they become the most mischievous poison. No one has 
his newspaper inspected, or cautions his family against the pernicious 
principles it may hold out for imitation, before allowing it to be read, 
but placing confidence in the moral sense and integrity of the pub- 
lisher, it is permitted to be read without check or restraint.” 

We all boast of the liberty of the Press. Indeed there is nothing 
upon which we are justly more sensible than upon whatever has the 
appearance of affecting that liberty. “The liberty of the press con- 
sists in the right to publish with impunity, truth, with good motives 
and justifiable ends.” Our constitution has secured to us this liberty, 
in its largest sense; any thing beyond it becomes licentiousness. 
*«« Every citizen has an indisputable right to print, upon any subject, 
as he thinks proper, being liable for the abuse of that right.” There 
is nothing in the law as I have delivered it to you, restricting this lib- 
erty. The law prohibits nothing but injury. It confines within 
proper limits the employment of the press, an instrument as perni- 
cious in its abuse, as it is beneficial when properly controlled. 

It has been intimated in the argument, that sometimes cases are 
brought into court by a party, who, having no true estimate of the 
value of a good reputation, is willing to make attacks upon his char- 
acter a matter of merchandize, and courts the slander, that he may 
profit by a verdict of a jury. In such a case, a jury would 
indignantly send him out of court, as empty in purse as he came 
in. The Halls of Justice are not to be polluted by the contests of 
such men, in that way. ‘The public, who are outraged in the publi- 
cation of such libels, should seek, in a public prosecution, the vindi- 
cation of the law. 

lt sometimes happens, in the investigation of causes in court, that 
an action for slander or libel is found, upon examination of a jury, 
to be based upon a charge really trivial in its character,—sometimes 
a charge made under some honest mistake, and immediately cor- 
rected,—or from other causes, the jury find the mitigating circum- 
stances great, amounting always to an acquittal of the defendant. In 
such a case, a jury would give but nominal damages. 

The defence in this case claims, that should you find the defendant 
guilty, there are circumstances in proof which tend strongly to 
reduce damages. You will look to the testimony; you will examine 
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the proof of mitigating circumstances, and give the defendant all the 
benefit to which such circumstances entitle him. 

There are other cases, gentlemen, where the charge is of a more 
serious nature, where a man of good reputation has been injured in 
his character—held up to ridicule and scorn,—his feelings outraged— 
himself harassed by an unauthorized publication. In such a case, it 
is the duty of the jury to award to him full, adeyuate, complete 
compensation in damages. And where, from the testimony, the jury 
believe that actual malice existed, that there was ill will, that the 
publication was intended and designed to injure the plaintiff, that the 
defendant intended and wished by the publication to destroy the 
reputation of the plaintiff, destroy his influence in society, and his 
means of living, they may not only give such damages as they think 
necessary to compensate the plaintiff for the actual injury, to make 
him whole, but alse give damages by way of punishment to the 
defendant. > | 

I have, purposely, refrained from commenting on the testimony. os 
The case has been ably argued on both sides, and the counsel have a 
fully presented the facts of the case to you for your consideration. tf 
You will carefully examine the testimony in your retirement. Should a 
you find that the defendant did not publish the libel set forth in the 
plaintiff’s declaration, that, as I have already instructed you, will end oF 
all further enquiry, and you should render a verdict for him. Should a: 
you find that he did publish it, you will then determine, from the tes- | 
timony, to which class of the cases I have mentioned this properly 
belongs, and find accordingly. The case is now submitted to you. 


Verdict for the plaintiff—and damages assessed at $500. 








United States Circuit Court for the Fifth Circuit, in and for the 
District of Louisiana—In Chancery. 


James G. Witson v. Curtius and Grapav. 





Woodworth’s Patent for a Planing Machine, from the Jeffersonian Republican 
of April 18th, 1845. 









Tuts was a case commenced by a bill in — on the 12th day 
of December, 1844, to restrain the defendant from infringing the 
patent right granted to William Woodworth, in 1828; and extended ; 
for a further term of seven years in 1842. The invention is for ' 
planing, tonguing, and grooving plank and other materials, by means | 
of the combined use of a revolving cutter wheel or cylinder in the 
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centre, to plane and reduce the plank to a given thickness; two side 
cutter wheels to tongue and groove the edges of the plank; and, 
also, by the use of pressure rollers, to confine plank to their proper 
lace. 

: Upon filing the bill, a motion was made by complainant for an 
injunction, which was granted by the court; but afterwards was dis- 
solved upon a re-hearing, on the ground (among others) that the 
affidavit was insufficient to support it, inasmuch as it did not state with 
certainty the infringement by the defendants; and that complainant 
did not swear, at the time of filing the bill, that he believed Wood- 
worth was the “original and true inventor,” &c.; and upon the fur- 
ther ground that the defendants made a declaration on oath, that the 
said invention was not the original invention of the said Woodworth; 
and denying, under oath, the novelty and utility of the same. 

Upon the dissolving of the injunction the defendants filed their 
answer, in which they made the following defence: 

Ist. “ That the patent granted to Wm. Woodworth was originally 
invalid, because all the several parts of Woodworth’s machine, and 
the application of these parts were publicly known, long prior to the 
issuing of the patent right to him.” They were “ known in the year 
1799, and were sufficiently described by Samuel Bentham in the 
Repository of Arts.” 

2d. “That as early as the year 1824, at Syracuse, in the State of 
New York, one Uri Emmons did invent and put in operation a cylin- 
drical planing machine, embracing all the essential combinations and 
parts of Woodworth’s machines.” 

3d. “ That complainant had not such title to the exclusive right in 
said invention as to enable him to bring suit,” &c. 

4th. “ That the compromise and agreement entered into between 
Emmons and Woodworth was in fraud of public rights, and therefore 
rendered both patents void.” ' 

5th. The Woodworth patent “is void and cannot be maintained 
because of the uncertainty and ambiguity in the description and in 
the claim.” 

They further averred that “the machine of Woodworth was with- 
out utility, and therefore void, and that the specification is unintelligi- 
ble and insufficient, if not contradictory.” 

“That the extension of said patent was not authorized by law; 
that the extension was made by the administrator of William Wood- 
worth; whereas the law only permits the patentee himself to apply 
for and obtain the same.” 

“That the machinery of the respondents is not in principle, com- 
bination or mode of operation like Woodworth’s; that their machinery 
was substantially different from that patented.” 

The case rested in this situation till the 7th day of April instant, 
when complainant filed an affidavit, made by himself, setting forth the 
infringement by the defendants, by describing what parts and combi- 
nations of defendants’ machine were like the one patented; and that 
he really believed William Woodworth was the first and true inventor, 











Selections from N. Y. Chancery Reports. 513 


&c. &c. Complainant also filed affidavits, made by other persons, to 
contradict the answer of the defendants, and moved for a revival of 
the injunction. The cause was set down for hearing on Friday, the 
11th inst., at which time defendants filed many new points, and 
raised questions of law. The only one which was considered at all 
serious by complainant was this, “’That on the 28th of November, 
1829, Woodworth, the patentee, transferred and assigned all his 
right, title and interest in the original and extended term to Halstead, 
Twogood and Tyack, in and throughout a great part of the South, 
including Louisiana; and that under the proviso of the 18th section 
of the act of Congress, of 4th July, 1836, these defendants were 
tected against any claims set up under the patentee.in the original, or 
under the administrator in the extended term.” Defendants also filed 
affidavits to show the substantial difference between the machine used 
by the defendants and the one patented by Woodworth. It is to be 
observed, however, that these affidavits only stated in general terms 
“that the machines were substantially different,” without specifying 
any particulars; and were held by the court as having no weight in 
the case. 

The argument was opened by F. Pertn, solicitor for complainant, 
who was followed by W. S. and F. Urron for respondents, and closed 
by C. Rosexivs, counsellor for complainant. It was commenced en 
Friday, the 11th, and continued to occupy the court until Tuesday, 
the 15th. And on Friday, the 18th, the court gave a verbal decision, 
sustaining the bill and granting the injunction as prayed for, without 
am complainant to the expense and trouble of giving security. 

he court promised a written opinion in the case, touching fully all 
the points discussed. 


SELECTIONS FROM 10 PAIGE’S N. Y. CHANCERY REPORTS. 


Advancement. If a father pays the consideration money, upon the 
purchase of real estate, and takes a conveyance of the estate in the 
name of his child, the legal presumption is that it was intended as a 
gift, or advancement for the child, and not as a trust for the benefit of 
the father. Partridge v. Havens, 618. 


Agreement. Although the policy of the law does not permit gene- 
ral agreements in restraint of trade, a person who is engaged in a 
particular business, which he is carrying on by means of a secret 
process which he has discovered, may sell the secret to another, and 
may lawfully contract with the purchaser that he will not thereafter 
Vor. II.—No. 11. 5 
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use that secret in such business without the consent of the purchaser, 
and will not disclose the secret to others, Jarvis v. Peck, 118. 

A contract for the sale of lands is void, unless the contract, or some 
note or memorandum thereof, expressing the consideration, is in 
writing, and subscribed by the party by whom the sale is to be made, 
or by his agent lawfully authorized. And where the contract has 
not been signed either by the vendor or by his agent, it is not bind- 
ing upon the vendee, although he has subscribed the same. McWhor- 
ter v. McMahan, 386. 

To constitute a valid signing of an executory contract, for the sale 
of lands by an agent of the vendor, it is only necessary that such 
agent be lawfully authorized to execute the contract: an authority in 
writing for that purpose is not required by the statute of frauds. Id. 

Where the husband and wife entered into a written contract for 
the sale and conveyance of a lot of land which was held in right of 
the wife, but such contract was not acknowledged by the wife, in the 
form prescribed by law to make the contract binding upon her, and 
the husband and wife afterwards, in attempting to carry the contract 
into effect, conveyed to the purchasers by mistake, another lot in 
which the wife had no interest, and the wife afterwards died, leaving 
an infant daughter her heir at law: Held, that as the contract was 
not legally binding upon the wife, the Court could not compel her 
daughter to convey to such purchasers the interest which had de- 
scended to her as heir at law to her mother. Knowles v. McCamly, 
342, 

Held also, that the purchasers were entitled to a decree against the 
husband, to reform the deed, so as to convey to such purchasers his 
interest, as tenant by the curtesy,in the lot which he had contracted 
to convey; and toa decree that he should procure a conveyance of the 
heir at law of his wife in such lot, or pay to the purchasers their 
damages by reason of such defect of title. Id. 


Contempt. A discharge of a debtor under the bankrupt act does 
not operate to discharge him from a commitment for the nonpayment 
of a fine, imposed upon him for an actual contempt, and where such 
fine is directed to be paid into Court to abide the order of Court in 
relation tothe same. People v. Spalding, 284. 

A party who is in contempt for not answering the complainant’s bill, 
may purge his contempt by putting in either a plea or an answer to 
the whole bill, and paying the cosus, after the service of the first or 
ordinary process of attachment to compel an answer. Wallis vy. Tall- 
madge, 443. 


Corporation. Where the creditor of an insolvent corporation, 
whose execution against the corporate property has been returned 
unsatisfied, is ignorant of the names of the stockholders, whose shares 
of the capital stock have not been paid in full,he may pray for a dis- 
covery of their names; and after he has obtained such discovery, 
may amend his bill, and make them parties, for the purpose of 
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charging them personally for the deficiency, to the extent of their 
liability. Or, he may wait until a final decree against the corpora- 
tion has been made, and its etfects have beea distributed among the 
creditors, and may then file a supplemental bill, for the purpose of 
charging the stockholders personally for the deficiency to the extent 
of their statutory liability. Morgan v. V. Y. and Albany R. R. Co., 290. 

The right of a stockholder in a corporation to sell and transfer his 
stock, and to pass the legal title of such stock to the purchaser, ceases 
upon the dissolution of a corporation. James v. Woodruff, 541. 

Where a stockholder assigns his interest in the stock of a corpora- 
tion after such corporation is dissolved, the assignee takes the interest 
of the assignor, in the effects of the corporation, subject to all claims 
against the latter in favor of the corporation. Id. 

Where the trustees of a German Reformed Church which was in 
ecclesiastical connection with, and subject to, the church judicatories 
of the Dutch Reformed Church in the United States, attempted to 
dissolve the connection of such chureh with the classes to which it 
belonged, and employed German Lutheran pastors, without the con- 
sent of a large portion of the church and congregation, or of the 
classes with which the church was connected; and refused to permit 
the stated supplies provided by the classes to occupy the pulpit; Held, 
that such conduct of the trustees and their adherents was a diversion 
of the funds and property of the church from the purposes for which 
they were contributed by the original donors. Gable v. Miller, 627. 

Held also, that those members of the church and congregation who 
adhered to the original doctrines of the church, and who had con- 
tinued their ecclesiastical connection with the church judicatories to 
which they were subordinate when the property of the church was 
acquired, and who had also kept up a proper corporate organization, 
by the regular election of the proper church icon: as trustees of 
the corporation, from time to time, were entitled to the temporalitics 
of the church and to its books and papers. Id. 


| | 
Costs. Where a junior mortgagee files a bill of foreclosure and 
makes the holder of a prior rnortgage a party defendant, and calls 


for an answer as to the amount due on such prior mortgage, the latter 
is entitled to his costs, including the expense of his answer to the bill; 
to be first paid out of the proceeds of the mortgaged premises, or to 
be charged upon the complainant personally, in the discretion of the 


court. Boyd v. Dodge, 42. 


Covenant. Where a tenant by the curtesy conveyed in fee, with 
warranty, lands belonging to his children, in which he only had a life 
estate, and then died intestate, leaving a widow and the children sur- 
viving him who were entitled to his personal estate; Held, that the 
children, upon confirming the title of the purchaser, were entitled to 
be substituted as creditors of the estate of their father for the amount 
for which the personal representatives of the intestate were liable 
upon the covenant of warranty. House v. House, 158. 
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Debtor and Creditor. Where two persons are jointly indebted, and 
one of them dies leaving the survivor insolvent, the creditor may file 
his bill to obtain payment out of the estate of the decedent, whether 
the joint debtors were partners or otherwise. Smith v. Ballantyne, 


101. 


Decree. A decree may be made between co-defendants, according 
to the justice and equity of the case, founded upon the pleadings and 
proofs, between the complainant and such defendants. Jones v. Grant, 
348. 

The court may also make a decree between co-defendants for con- 
tribution, or a decree over in favor of one defendant against another, 
founded upon facts stated in complainant’s bill, and which are admit- 
ted by the defendant, who is sought to be charged by his co-defendant, 
either by his suffering the bill, stating such facts, to be taken as con- 
fessed against him, or by a direct admission of such facts in his 


answer. Id. 


Devise. A general devise, of all the testator’s real estate, will carry 
his real property of every description, and every estate or interest 
which he has therein, either in possession, reversion or remainder, 
and whether the same is absolute or contingent; unless such general 
devise is restrained by other words in the will. Pond v. Bergh, 140. 


Evidence. The acts and declarations of a grantor, made subse- 
quent to his conveyance, are not admissible as evidence against his 
grantee. Crowder v. Hopkins, 183. 

Declarations made by a person in possession of real estate, as to 
his interest or title to the same, may be given in evidencé against 
those who have subsequently derived their title from or under him, in 
the same manner that such declaration could have been used against 
him if he had not parted with his possession or interest in the 
property. Padgett v. Lawrence, 170. 


Executors and Administrators. If an executor or administrator who 
is a necessary party, to a suit in chancery, refuses to join with his 
co-executors or administrators as a complainant in the suit, the proper 
course of the latter is to make him a defendant; stating the fact in 
the bill that he refuses to join in the suit as a complainant. Tooker 
v. Oakley, 288. 

But in actions at law by executors or administrators, the proper 
course is to institute the suit in the first place in the name of all, and 
if either of them afterwards declines to have the suit prosecuted in 
his name, the others, who instituted the suit, may by summons and 
severance obtain leave to continue the suit in their own names only. Id. 


Fraud. An assignment of the property of a debtor which does not 
declare the uses to which the property is to be applied, but reserves 
to the assignor the right to give future preferences, is fraudulent and 
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void. And an assignment which empowers the assignees to give 
future preferences is also fraudulent and void; as the same objection 
in principle exists to the assignment in both cases. Boardman v. Hal- 
liday, 223. | 

As a general rule a purchaser of the legal title to property, who 
receives the conyeyance thereof merely upon the consideration of a 
prior indebtedness of the grantor, is not entitled to protection as a 
bona fide purchaser of such property without notice of a prior equity 
of a third person therein. But the relinquishment of a valid secu- 
rity which the purchaser before held for his debt, and which cannot 
be revived so as to place him in the same situation substantially as to 
security as he was in prior to his purchase, may entitle him to such 
protection. Padgett v. Lawrence, 170. 


Husband and Wife. Where the wife holds the proceeds of a 
legacy as her separate estate, under an agreement with her husband 
which is valid, and she afterwards invests it in the purchase of real 
estate, in the names and for the benefit of her children, the creditors 
of the husband are not entitled to an interest in the land by virtue of 
any resulting trust in their favor. Partridge v. Havens, 618. 

To authorize the Court of Chancery to make a decree against a 
feme covert, or her heirs, for the specific performance of an agree- 
ment to convey her interest in real estate, she must not only have 
executed the contract with her husband, but must also have duly 
acknowledged the same before the proper officer, upon a private 
examination apart from her husband. Knowles v. McCamly, 342. 

The husband is not entitled to an estate by the curtesy in a contin- 
gent interest of his wife, in real property, where the wife was not 
seized of an estate or interest in possession in such property during 
her life; but her whole interest therein will descend to her heirs. 
Pond v. Bergh, 140. | 

Where the heir at law has the right to redeem mortgaged premi- 
ses and the wife is entitled to dower in the equity of redemption, she 
has the equitable right to redeem her dower, as against the mortgagee 
and those claiming under him, upon the payment of such portion of 
the incumbrance as is just and equitable. Bell v. Mayor &c., of New 
York, 49. | 


Where a widow is entitled to dower in the equity of redemption of 


mortgaged premises, she must keep down one-third of the interest 
upon the amount unpaid upon the mortgage at her husband’s death, 
until the amount which was thus unpaid is required to be paid 
off; and then she must contribute, towards such payment, a sum 
which will be equal to the then value of an annuity for the residue 
of her life of the amount of one-third of the interest upon the sum 
unpaid when her estate in dower commenced, by ihe death of her 
husband. House v. House, 158. 


A condonation by the wife of cruel treatment on the part of the 
husband is subject to the implied condition that he shall thereafter 
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treat her with conjugal kindness. And subsequent acts of cruel 
treatment will revive the previous injury which had been condition- 
ally forgiven. Burr v. Burr, 20. 

Condoned cruelty will be revived, so as to entitle the wife to a 
decree of separation, by subsequent acts of cruelty which of them- 
selves would not have been sufficient to justify a separation. Id. 


Infants. The general guardian of infants cannot file a bill in his 
own name to obtain possession of the property of his wards. But he 
must file it in the name of the infants, as their next friend. Bradley 


v. Amidon, 235. 


Interest. Where a mortgagee has contracted to receive a rate of 
interest less than the legal rate, during the time of credit agreed upon 
by the parties, and he suffers the mortgagor to remain in possession 
after the mortgage money becomes due and payable, it seems that an 
understanding of the parties will be presumed, that the interest shall 
continue at the same rate until the mortgagee thinks proper to 
demand payment. But no such presumption can be raised where the 
mortgagee attempts to foreclose his mortgage, and takes possession of 
the mortgaged premises, under the supposition that he has actually 
acquired the equity of redemption as a substitute for his debt. Bell 
v. Mayor of New York, 49. 


Jurisdiction of Chancery. The Court of Chancery has jurisdiction 
to prevent a diversion of the temporalities of a church from the pur- 
poses for which they were devoted by the donors; and to require them 
to be appropriated to the support of that form of worship, and to the 
teaching of those doctrines, for which they were originally intended. 
Gable v. Miller, 627. 


Mortgage. ‘The assignee of a bond and mortgage must give notice 
of the assignment, to the mortgagor, if he wishes to protect himself 
against a bona fide payment by the latter, to the assignor or his 
authorized agent. Reed v. Marble, 409. 

A judgment, which is recovered, or confessed, for a debt which 
is also secured by a mortgage upon real estate, is not.a lien upon the 
mortgaged premises; nor can the equity of redemption of the judg- 
ment debtor, in the mortgaged premises, be sold under an execution 
upon such judgment. Loomis v. Stuyvesant, 490. 

Where the owner of land gives a bond and mortgage thereon, and 
afterwards sells the equity of redemption to a third person who 
agrees to pay such bond and mortgage, and the mortgagor is after- 
wards compelled to pay the mortgage debt to the owner of the bond 
and mortgage, such mortgagor is entitled to be substituted in the 
place of the mortgagee as to the lien of the latter upon the mort- 
gaged premises for the payment of the debt. Marsh v. Pike, 595. 


The mortgagee in possession of the mortgaged premises can in no 
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case be divested of that possession until his claim under the mortgage 
is fully satisfied. Bell v. Mayor &c., of New York, 49. 

Upon a purchase of lands, under a judgment, which lands are sub- 
ject to the lien of a prior mortgage given by the judgment debtor, 
the premises in the hands of the purchaser are primarily liable for 
the payment of the mortgage debt; and the judgment debtor is 
neither legally nor equitably bound to pay off such prior mortgage, 
for the benefit of the purchaser under the judgment. Russell v. Al- 
len, 249. 

But where the husband mortgages property, after his wife has 
acquired an inchoate right of dower therein, and she does not join in 
such mortgage, the heirs at law or devisees of her deceased husband 
must pay off the whole of the incumbrance themselves. House v. 
House, 158. 

A mortgagee has no specific lien upon the rents and profits of the 
mortgaged premises which accrued and were collected before he 
attempted to assert a claim to such rents and profits. Nor has he 
any legal or equitable right to compel a junior mortgagee in posses- 
sion, or an owner of the equity of redemption who is not personally 
liable to pay the prior mortgage, to refund any part of the rents and 
profits which were received by such junior mortgagee, or owner, 
before such prior mortgagee attempted to acquire a specific lien upon 
the rents and profits of the mortgaged premises by the appointment 
of areceiver. Howell v. Ripley, 43. 





Principal and Surety. Any valid and binding agreement between 
the creditor and the principal debtor, or other active interference of 
the creditor, whereby the surety may be injured, or subjected to 
increased risk, or be deprived of or delayed in the assertion of his 
equitable claim to pay the debt and become subrogated to the rights 
and remedies of the creditor against such principal debtor, if it is 
made or done without the assent of such surety, will in equity dis- 
charge him from his liability. Bangs v. Strong, 11. 


Solicitor, Attorney and Counsel. Where the client makes a sum- 
mary application to the court, against his attorney or solicitor, instead 
. Of instituting a suit against him, to compel such attorney or solicitor 
to do him justice, the latter is entitled to the benefit of using his 
own affidavit in resisting such application. Merritt v. Lambert, 352. 

If the attorney upon record goes beyond his general power, in 
compromising or taking security in discharge of the debt entrusted to 
him for collection, and the client, upon being informed of the trans- 
action, does not within a reasonable time signify his dissent, the court 
will presume the attorney had a special authority thus to act for his 
client; especially where the client receives the benefit of the security 
taken by the attorney on such compromise. Benedict v. Smith, 126. 


Usury. The taking a compensation for the difference in exchange, 
where a loan is made in a draft on a distant place, which draft is 
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wanted for the purpose of being actually used there, and not asa 
mere cover for usury, is not illegal. Ontario Bank v. Schermerhorn, 
110. 


Where the holder and apparent owner of negotiable paper, sells it 
to a bona fide purchaser, at a discourt, representing it to belong to 
himself and to be business paper, the transaction is not usurious as 
between the vendor and vendee of the paper, although the represen- 
tation of the vendor was false, and it was in fact paper which had 
been made for the purpose of being sold at an usurious discount in 
the market. Holmes v. Williams, 326 


Will. An attestation clause, showing upon its face that all the forms 
required by the statute have been complied with, is not absolutely 
necessary to the validity of a will; as the subscribing witnesses will 
be permitted to prove that the forms were in fact complied with, 
although the attestation clause is silent on the subject. Chaffee v. 
Baptist Missionary Convention, 85. 

Where the testator, at the time of the execution of his will in 
presence of the attesting witnesses, placed his finger on his name 
subscribed at the end of the will, and acknowledged that it was his 
last will and testament, but there was no evidence that he subscribed 
it in the presence of the attesting witnesses, or that he acknowledged 
in their presence that such subscription was made by him or by 
his direction or in his presence, held that the will was not duly 
executed. Jd. 


Witness. Where the grantor who has conveyed with warranty is 
called as a witness in behalf of his grantee, the latter may release 
his interest so as to make him a competent witness. And if no 
objection is taken to the competency of a witness thus situated, 
before the proofs in the cause are closed, the objection to his com 
tency will be considered as waived, and cannot be made for the first 
time at the hearing of the cause. Roosevelt v. Ellithorp, 415. 








PRiscellancous. 


— 


Ambiguous Legisletion—In the 43d volume of the Ohio Statutes, 
page 76, I find an act, passed March 12th, 1845, entitled “an act to 
revive certain acts therein named,” which provides as follows: 

“That the parts of acts repealed by the act entitled ‘an act to 
amend an act regulating judgments and executions,’ passed March 
fourth, one thousand eight hundred and forty-two, and further to 
amend the act entitled ‘an act defining the powers and duties of 
justices of the wnt and constables in civil cases,’ passed January 
nineteen, one thousand eight hundred and forty-three, be and the 
same are hereby revived.” 

The act of January 19th, 1843, above referred to, as an amending 
and repealing act, will be found in the 41st volume of the Ohio 
Statutes, page 10. Its title as above quoted, shows that it undertook 
to amend two distinct acts; and yet the 12th section, which contains 
the repealing clause, only refers to one act. It is as follows: 

“That so much of the act to which this is an amendment, as con- 
flicts with this act, be and the same is hereby repealed.” 

Here then is a troublesome ambiguity to begin with. How much 
of either act is repealed, and of which act? If we can determine 
which act, then we know that so much of that act is repealed, “as 
conflicts with this act,” and this is all the legislature think proper to 
tell us. 

But suppose we amend the repealing clause as was manifestly 
intended, so as to include the two acts mentioned in the title. How 
will the matter stand then? 

In the first place, there was no act entitled “an act regulating 
judgments and executions,” passed March 4th, 1842. The act with 
this title was passed March Ist, 1831. (Swan, 467.) 

But, in the second place, suppose this mistake corrected, and where 
are we? We now know that the act of January 19th, 1843, amends 
two acts. One is the act of March Ist, 1851, (Swan, 467,) which 
contains 39 sections, and has been three times amended before. The 
other is the act of June Ist, 1831, (Swan, 505,) which contains 115 
sections, and has been four times amended before. And we further 
know, that so much of these two acts is repealed, as conflicts with the 
amending act of January 19th, 1843. By a careful and laborious 
scrutiny and compzrison, we may, therefore, be able to answer the 
question, how much was repealed? 

But then see the predicament we are placed in. The reviving act 
of March 12th, 1845, revives whatever was repealed by the act of 
January 19th, 1843; and of course, indirectly repeals so much of the 
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last named act as conflicts with what is revived. Here then is a 
conflict of conflicts. All the legislature deign to tell us is, that so 
much of the act of January 19th, 1843, as repealed so much of the 
two acts of March Ist, 1831, and June Ist, 1831, as was in conflict 
with the act of January 19th, 1843, is repealed by the reviving act 
of March 12th, 1845. What this so much is, the lawyers are to 
puzzle out. 


Mutual Insurance.-—We cannot refrain from saying a few words on 
the subject of mutual insurance as it is known in this country: there 
is nothing that more shows the intelligence of our commercial class, 
and the vigor and boldness of their operations. In our early history, 
about forty years ago, and indeed later, most of the insurance was 
done by private individuals. Stock corporations, however, finally got 
the entire monopoly of the business, and retained it till 1837. The 
— of mutual insurance, well known in England, had previously, 

oweyer, and long, been applied to insurances on lives with great 
success. ‘The Equitable Assurance, as founded under the auspices of 
Dr. Price, about 1776, had become a vast establishment. This prin- 
ciple was introduced into this country, and applied to marine insu- 
rance about the period we have named. The first charter granted 
was that of the Mutual Safety Insurance Company of New York, in 
1837. That charter was obtained only by the persevering and intel- 
ligent assiduity of a gentleman in New York, who had to encounter 
every possible objection that custom, prejudice and interest could sug- 
gest. The leading idea was that all the assured should become assu- 
rers to the extent of their premiums; the premiums paid in, and at 
the end of each year a balance struck of losses and expenses deducted, 
the surplus invested, and certificates bearing interest given to the par- 
ties. These certificates, of course, represented all that was left of 
the premiums after paying losses and expenses, But the grant of the 
charter was the least difficulty: the question was how to start the 
company. Here was a corporation without a dollar of capital, which 
proposed to guaranty losses to the extent of millions. The object 
was effected by a number of intelligent merchants, who paid thou- 
sands annually for insurance, giving their notes to take the place of 
a capital, and the notes to be exhausted by them in insurance. 

The following agreement was signed by upwards of a hundred and 
fifty merchants and individuals, and sums of from four thousand to 
five hundred dollars set against their names: “The subscribers hereby 
agree to give their notes at one year from date to the Safety Insu- 
rance Company, for the amounts set opposite their respective names, 
for premiums of insurance on risks to be taken by said company, on 
the following conditions, viz.: First, This agreement shall be entered 
into by persons to be satisfactory to each of us, and to the collective 
amount of two hundred and fifty thousand dollars ($250,000). Sec- 
ondly, That the rates charged by the Safety Insurance Company, shall 
be the same as are charged by the insurance offices of this city. 
Thirdly, That the company (of which is president) 
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will agree that upon the deposite of said notes, they will advance 
such amounts thereon, in cash, as may be required to pay losses. 
Fourthly, That the subscribers shall enjoy the advantages of the 
Safety Insurance Company as secured by the charter. Fifthly, That 
the company shall not insure to a larger amount on any one vessel 
and cargo, or on any one building and its contents, than fifteen thou- 
sand dollars ($15,000). New York, Sept. 11th, 1838.” Which was 
subsequently modified as follows: “ The sum of two hundred and fifty 
thousand dollars, specified in the first clause of this agreement, is 
reduced by the consent of all the parties hereto, to two hundred thou- 
sand dollars: and the limitation of fifteen thousand dollars, in the 
fifth clause, is hereby raised to ten per cent. on the amount of pre- 
miums received by the company. No single risk in any case to 
exceed twenty-five thousand dollars, unless the excess is re-insured. 
New York, Dec. 6th, 1838.” 

The institution was thus started in the face of the “ hardest times” 
that this country has ever known. No better proof can be given of 
the intelligence and enterprise of our commercial class. Their anti- 
cipations were justified; the most complete success has followed on 
the undertaking. Of the eleven companies which are now in New 
York, but two are on the old stock basis; the others are organized 
on the mutual principle. The pecuniary results are equally striking. 
There are eleven companies, as we have said. Of these, two are on 
the stock principle, and make no publication of their business; two 
of the mutual companies have as yet made no statement. The 
remaining seven have, in the year 1844, received in premiums 
$3,409,623 67—nearly three millions and a half of dollars. On this 
they have made an average dividend of twenty-seven per cent. (the 
dividends varying from that of the Atlantic, 40, to that of the Gene- 
ral Mutual, 19,) so that, after all losses and expenses, the average 
profit or saving to the insured has been nearly one million of dollars 
in one year alone.* 

It will at once be seen, also, that the premiums not being divided 
but invested, and certificates issued, tle companies are in this way 
rapidly accumulating great capitals. Thus the Mutual Safety Com- 
pany, of which Mr. Cook is president, which five years ago began 
without a farthing, has now accumulated a capital of upwards of six 
hundred: thousand dollars, and the other companies have, in several 





* We have given above the premiums received. The premiums earned during 
the year, viz., those on which the risks have cumulated, are a little different. 


Atlantic, a. eT ee a ee $925,228 64 
ia lilies chainkdps thniinesrnvheaaitianuiliboniineminyipanaiveatinedsttbemnuiimetts -592,888 68 
Safety, sia arielsiteiengs deter) tpishinnatiemmemecrsatibectersiehnns elpimitivcaneerbundiil 679,128 00 
ES GE AOE LE ELE ELLE ERE BET te -238,929 28 
Alliance, ---+--++-+++-eeeeteeeeeeceeennencseeenereeseereeceessene sree cengecenereeenenes -205,602 36 
AMCTICAN,-------000-eeees se eeeeeneceeeeeeneceeeeereececcee see sreesuaessances caeeeeerem 186,353 08 
General Mutual, ---------------02+eecccscesssccceeceeccceessssse sosseccecsseseseceess 308,768 49 - 


The sum set against the Safety Company includes of fite risks, perhaps $100,000. 
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instances, made equal gains, The Sun Mutual has, in this year, 
made a total of profits of $210,233 65, and the Atlantic, in two and 
a half years, has accumulated $584,117 60. These operations are, 
we believe, unparallelled in any country. The mutual principle has 
also worked its way into the insurance companies of Boston, It ap- 
pears, by Mr. Secretary Palfrey’s Insurance Abstract of December, 
1844, that there are nine mutual marine companies of that city: the 
American, Franklin, Neptune, Tremont, United States, Washington, 
Atlantic Mutual, Equitable Safety, and New England Mutual. Of 
these, we believe, the first six are old companies, organized on a 
stock basis on which the mutual principle has been engrafted; the 
three last are original mutual companies, proceeding on the system 
which we have described existing at New York. [8 Boston Law 
Reporter, 64.] 


John Randolph's Will—The following account of this celebrated 
case, is from the Richmond Enquirer: 

One of the most remarkable cases, which has ever been presented 
to our courts of justice is certainly Mr. John Randolph’s will. His 
own extraordinary life, his brilliant genius, singular eloquence, the 
distinguished figure which he has cut in our national councils, in some 
of the most important epochs of our political history, and his eccen- 
tric habits, both in public and private life, have stamped a degree of 
interest upon almost every thing which he did or said, that falls to the 
lot of but few individuals. His death has been productive of stirring 
scenes, that correspond in some manner with his extraordinary life. 
He died possessed of a very large property, that has been estimated 
at some hundred thousands of dollars—a large number of slaves, and 
valuable broad lands on the Reanoke—from which he borrowed his 
celebrated affix of John Randolph of Roanoke. The disposition of 
this property has been a bone of contention among different parties, 
ever since his death. Several papers were left behind him, which 
were considered in the light of last testaments; and the question was, 
which was the true will, or whether there was any? One will was 
disputed for its want of form. It was said to have been cancelled by 
himself. His eccentric habits and the marks of insanity, which ap- 
peared in his conduct at several periods of his life, led to contests 
about another. It was said that it was invalid, because he was insane 
when he wrote it. If this will (that of 1821) was established, it cut 
off his nearest relations from all right to his property. It left all his 
slaves free, and the great burden of his possessions to Mr. Bryant, 
who had married one of his nieces. | 

The question was banded about from court to court, until the 
General Court decided in favor of the validity of the will of ’21. 
The other parties then opened a new battery against it. They 
availed themselves of one of the statutes of Virginia, and renewed 
the attack. It was shifted from one district to another—from the 
Williamsburgh Circuit Court, where Judge Upshur had presided, to 
the Petersburgh Court, where Judge Gholson was upon the bench. 
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After a long delay, it came to a hearing, before a sworn jury, in De- 
cember last. Well! the parties and the lawyers went to work. The 
Colonization Society and Mr. Bryant united their forces to establish 
the will of 1821. His nearest relations attempted to upset it. The 
plea put in was insanity. Perhaps no Will Case in this country has 
ever called out such an extraordinary combination of circumstances. 
Fifty or sixty witnesses drawn from different parts of Virginia, and 
from Philadelphia, were examined in the course of the hearing, 
exclusive of written evidence. ‘The investigation embraced various 
periods of his life. It extended to his public transactions—to 
speeches which he had made in Congress—to essays which he had 
written—to his private correspondence—to the course of his politics, 
as well as to his courtships. ‘The array of counsel was tremendous, 
Six lawyers on each side, from different towns, and some of the most 
prominent standing, were enlisted in the cause. The Richmond Bar 
furnished more than her contingent. The argument ran through 
more than three weeks, and almost as Jong as the great debate on 
Texas, with this difference, that here the champion was at liberty to 
speak as long as he pleased, but there he was limited to an hour each. 

he impression, however, was, with many people, that all this was 
labor and law lost—that the jury would be hung, that is to say, divi- 
ded—and that they would have to begin the battle over again. Some 
wag said, if they did not take care, they would contrive to eat up the 
estate before it was settled—like the monkey sharing the cheese in 
the fable. 

It turns out, however, that on Tuesday a verdict was given by the 
jury to set up the will of ’21. We almost envied the joyous feelings 
of one of the accomplished counsel, whom we met Wednesday 
morning with a letter in his hand, and his eyes flashing with triumph, 
He had just received it from one of his colleagues in Petersburgh, who 
announced their success, but begged him to come over, lest the oppo- 
sing counsel might take advantage of some form, resort to some new 
evolution, and upset the verdict which had set up the will. These 
apprehensions are not without foundation, when we recollect, that 
the distinguished veteran, Chapman Johnson, Esq., flames at the head 
of the opposition. 

The whole case forms an extraordinary drama on the Theatre of 
Justice—the testator, one of the most distinguished men of the age, 
and his testament one of the most singular, and longest contested, 
which has ever come before a Court of Probate in Virginia.— 
Whether the curtain is now forever to fall upon it, or whether it is to 
start up in some new character, and be shifted to new boards, is more 
than any poor layman like ourselves can predict, and perhaps more 
than ten Philadelphia lawyers can divine. We cannot dismiss the 
scene, however, without paying to Judge Gholson the compliment 
which he justly deserves, of presiding with a patience, a learning, a 
promptitude of decision, and a dignity and grace of manners, which 
would do donor to any bench. 

P. S. We understand that yesterday an application would be 
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made by the opposing counsel for a new trial, upon the ground of 
misapprehension on the part of some of the jurors, of the effect of 


their verdict. 


Pork Inspectors—Their liability for fraud or negligence—The New 
Orleans Bulletin gives the following account of a very important case 
recently decided in the Commercial Court: 

On the 28th July, 1844, Tardos purchased 600 barrels of pork, 
marked B, put up at Clarksville, Tenn., and 100 barrels marked 
S. M. T., put up at Springfield, Illinois, This pork had been 
minutely inspected in March, April and May, and on being sold, was 
re-examined by the inspector. On the shipment of the pork, the 
inspector gave the following certificate: 


New Orveans, July 30, 1844. 


I, the undersigned, duly sworn Beef and Pork Inspector for the city and parish 
of New Orleans, do hereby certify that the seven hundred barrels prime pork, 
marked J. T., have been minutely inspected by me. The above pork was shipped 
on board the ship Hilah. J. BOZAN. 


The pork was sold to arrive at $7 69, if taken at the New Orleans 
Inspection, and at $8 125, if taken at the New York Inspection. 
Plaintiff proved that the pork was not exposed upon the levee, and 
was carefully handled at New York. The vessel had a twenty days’ 
passage; and on the pork being subjected to New York inspection, 
the inspectors reported that the pork was all sour; that it was divided 
into sour mess, sour prime and sour shoulders. 

It was proved that one other parcel of pork, consisting of 500 bar- 
rels, shipped at the same time, which had passed inspection at New 
Orleans, was reported as sour; and that another lot of 900 barrels, 
shipped a short time previous in the Vicksburg, and which had also 

assed New Orleans inspection, was reported as sour at New York. 
The defendant proved by his foreman and other persons employed 
by him that the pork was sound and good when inspected, and in the 
same state when re-examined for sale. The defendant also proves 
that a lot of 600 barrels of pork, marked B, had been sent to Liver- 
pool in May, 1844, and has brought the highest market prices; but 
that in several instances where pork had been reported as sour at 
New York, parcels of the same lot of pork, which had remained at 
New Orleans, had been ascertained to remain sound and good. The 
plaintiff’s counsel urged that pork which was sound at New Orleans 
on the 28th of July, if properly handled, could not become sour in 
the course of a voyage to New York, and thence inferred that the 
pork was not sound at the time that the certificate was given. With- 
out impeaching the integrity of Bozant, it was urged that there must 
have been great negligence in the persons employed by him, and for 
whom he was answerable, and that the case was fully made out by 
the evidence of the inspectors and other persons at New York. On 
the part of the defendant it was urged, that he was only liable for 
neglect or fraud—that no fraud was alleged, and that neglect had not 
been proved, and that the defendant was not bound to warrant or 
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insure a continuance of the soundness of the article. The defendant 
also urged that the pork might have been injured by being placed in 
the same vessel with a quantity of tobacco, which had to go through 
the process of a sea sweat, the heat of which has been found greatly 
to injure shipments of lard. The court charged the jury that 
the defendant was liable for fraud or negligence—that whether the 
negligence arose from unskilfulness, ignorance, or the want of care, 
the defendant was equally liable—that by giving a certificate that 
the pork was good and sound, the inspector bound himself not only to 
warrant that the pork was in a good and sound condition at the time 
such certificate was given, but that it was in such condition that it 
would remain good and sound for a reasonable length of time, if the 
articles were properly treated—that by our law no length of time 
was fixed during which the liability of an inspector should last, and 
that in the absence of such fixed rule his responsibility should attach 
for such length of _time,as from the nature of the article it might 
reasonably be expected to preserve good. A special jury of intelli- 
gent merchants found a verdict for the plaintiff for the full amount of 
damages claimed. 


Printers’ fees for legal advertisements in Ohio.—At the late term of 
the Common Pleas for this county, his Honor Judge Swan made two 
decisions of some importance to the profession and to printers. The 
question arose under the “act fixing the prices of printers for the 
insertion of legal advertisements,” passed March 12th, 1844. The 
Jirst question was: 

Is any person, other than the publisher of a newspaper, competent 
to prove the publication of a notice of the pendency of a suit? 

The court held that any person might file the affidavit of publica- 
tion, and that the proof so made, was all that was requisite, in order 
to have a journal entry made of “ publication proved.” Printers, 
therefore, by withholding their affidavit, cannot compel the payment 
of their fees. 

The second question under this law, was this: 

Is the return of a sheriff, or master in chancery, of the printer’s fee, 
on a writ of execution, sufficient to authorize the clerk to tax it in the 
bill of costs? 

The court held that it is not; that in order to have the printer’s 
fees for notices of sheriff’s sales, or master’s sales taxed in the cost 
bill, it must be accompanied by the affidavit of the printer, as re- 
quired by the law already referred to. The affidavit of any person 
— than the printer, will not authorize the fees to be taxetl by the 
clerk, 

These decisions will require printers to file affidavits or lose their 
fees. The law as decided, is doubtless correct, but it has not gen- 
erally been understood. [Logan Gazette.] 


Legal Anecdotes—Lord Eldon was exceedingly humorous, and was 
fond of enlivening the tedium of a cause with what charitably dis- 
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posed neople, who do not aspire to the reputation of critics, might 
call—wit. The following case may, perchance, be new to some of 
our readers: 

Metcalfe v. Thompson.—The plaintiff had a patent for hair-brushes 
of a particular sort, and the defendant was selling, without license, 
brushes of the same sort. No counsel appeared for the defendant. 
The Lord Chancellor said, “ this injunction must be brushed off, unless 
some counsel be here soon to support it.” When counsel came in, 
Sir Samuel Romilly, who opposed the patentee, produced an old 
brush which had been used by a wig-maker for above thirty years, 
and which was the same, in principle, as the patent brush. 

Lord OC, “1s it a Fou’s brush?” (The owner of the brush was 
named Fox.) 

Sir S. “It is, my lord.” 

Lord C, “Show me the brushes,” , 

Upon this, four head-brushes, and one knee-buckle brush were 
handed up to his lordship. Nothing was heard but peals of laughter. 
The only grave persons in the court were the plaintiff and the 
defendant. 

Sir S. “Now, my lord, ingenious as the construction of these 
brushes may be, your lordship will find that it is exactly the same as 
this brush of my friend Fox, which has been used for thirty years,” 

Lord C. “Hand me up this old fox’s wig: really this antique looks 
uncommonly well.” 

Mr. Treslove. “ Your lordship will see, by looking at it, that it is the 
same fo a hair as the patentee’s brushes; only they look a little 
fresher.” 

Lord C. “That is, Mr. Tress-love, because they are younger. I 
have examined this old brush, and I see it is a curiosity of the kind: 
but when you and I get as old, and our tresses have been as well 
worn, we shall perchance look as antique.” 

Mr. Treslove said he had advised his client “ not to show his brush.” 

Lord C. “Then I must say that you being a pursuer, were at fault 
there; for if an injunction is granted by this court, the article on 
which such an injunction is granted must be lodged with the master. 
I remember, in a case of waste, that a person actually fixed on an oak 
tree to an affidavit he had made, to show the court of what nature the 
trees in question were.” (A loud burst of laughter.) 


Herne, senior counsel for Archbishop Laud, though a poor rea- 
soner, was very quick and witty. When Sergeant Wilde, who was 
one of the managers for the Commons, observed, “ That though no 
one crime of Laud’s amounted to high treason, yet all his misde- 
meanors taken together by way of accumulation, made many grand 
treasons.” Herne quickly replied, “I crave your pardon, Mr. Ser- 
jeant: I never understood before, that two hundred couple of black 
rabbits would make a black horse.” 








